
a0 U O  1R.v 1ml Summons on I C ~ v d  Aclmn 

V 
DISTRICT OF Massadlusetts 

W. :fitt Rmey ,  i n  h i s  o f f i c i a l  capacity a s  Governor 
of the Canmnwealth of -Xassachusetts SUMMONS IN'A CIVIL ACTION 

V CASE NUMBER: 

Donald 3. Ihrmsfeld, in <is of f i c i a l  capacity as Secretary of 
Defense of the United Sta tes  of 'Anerica; The Defense Base Closure 
and Realiqnnent C m ' n ;  Arlthony J. Principi, as Chairman and 
James 13. Bilbray, P h i l i ~ ,  Coyle, Harol W. Gehrnan, Jr., James V. 
Vinson, James T. Hi l l ,  Lloyd W. Newton, Same1 K. Skinner, and 
Sue E. Turner a s  rnesnbers of the Defense Base Closure and 
Realigment C m ' n  

TO: ~m and &oroar  of D . f o w n ~ l  

The Defense Base Closure and Realiqnment Camnission 
Polk Building, Suite 600 
2521 South Clark St ree t  
Arlington, VA 22202 

YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon 

PLAINTIFF'S AlTORNEY m o m  one .aoress) 

T h m s  A. Barnico 
Assistant Attorney General 
One Ashburton Place 
Boston, :@A 02108 

an answer to the complaint which is herewith served upon you, within (00 days after service of 
this sunlrnons upon you, exciusiv.: of the day of service. I f  you fail to do so, judgment by default will be taken 
against you for the relief demandeo in the complaint. 

DCN 13626



A 0  440 (Rw. 1RO) Summons in a Civil * M n  

1 BETURN OF SERVICE 

I 
Check one box W o w  to indicate appropriate method of srvice 

i 

Service of the Summons and Complaint was made by me1 

NAME OF SERVER (PRINT) 

I Served personally upon the defendant. Place where served : I 

DATE 

TITLE 

0 Left copies thereof at the defendant's dwelling house or usual place of abode with a p e r m  of suitrblc age and 
discretior1 then residing therein. 
Name of person with &.om the summons and complaint were left: 

0 Returned unexecuted: 

Other (spec~fy): 

STATEMENT OF SERVICE FEES 1 
TRAVEL SERVICES TOTAL I 

1 I 

DECLARATION OF SERVER 

I declare under penalty of perjury under the laws of the United States of America that tho foregoing inform 
contained in the Return of Service and Statement of Service Fets is true and correct. w 
Executed on 

0.n Signrrure of Sewer 

1) AS to who m y  nrve summons see Rule 4 of tn. Federal Rules 01 Clvll Roeeaure. 



CIVIL COVER SHEET 
The JS 44 civil covershecl and the information containedhacin ncithcrrc Lace nors plcment the filing and service ofpleadin s or other apen as y r e d  by law, except as provided 
hv &a1 m*r of court TXs fonn, approved by the Judicial Conference o?thc IJnitcd?tarcs in Scptcmber 1974, is mqu~rcd for fi,e use of J e  Clerk of oY" forthe purpou ofmitiating 
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Donald H. Rumsfeld, Seactary of Defense, Defense Base Closure and Realignment 
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County of Residmw of Flrst L~sted Defendant 

(lN U.S. PLAlNTlFF CASES ONLY) 

NOTE: IN LAND CONDEMNATION CASES, USE THE LOCATION OF THE 
LAND INVOLVED. 

0 1 u.S. G o v m ~ c n l  0 3 FcQnl Quertion 
PhintitT (US. Oo~mmcnt Not n Party) 

(c) Attorney's (Firm Nunc, Address. and Tekphom Number) 

Thomas A. Barnico, Assistant Attorney General 
One Ashburton Place, Boston, MA 02108 
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UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSmS 

((V 1. Title of case (name of tint party on each side only) 
W. Mitt Romney v. Donald H. Rumsfeld 

2. Category in which the case belongs based upon the numbersd nature of suit code listed on the civil cover sheet. (See local 

I. 180,410,470,535, R23, REGARDLESS OF NATURE OF SUIT. 

"- 195,196.388,400,440, U1-446,540,550,555,625,710,720,730, 'Also complete A 0  120 or A0 121 
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3. Title and number, If any, of related caws. (See local rule 40.l(g)). If more than one prior related caw has been filed in this 
district plea# indicate the title and number of the first filed case in this court. 

None 

4. Has a prior action between the same parues and based on the same claim ever been flled in this court? 

YES NO 

5. Dws the compbint in this case question the constitutionality of an a d  of congress affecting the public Interest? (See 28 USC 
I24031 

YES NO 
If so, is the U.SA or an officer, agent w employee of the U.S. a party? 

YES NO 

6. is this care required to be heard and determined by a district court of three judges pursuant to title 28 USC 922847 

7. Do all of the parties in this action, excluding governmental agencies of the united states and the Commonwealth of 
Massachusetts (n~ovemmental agencies"), residing In Massachusetts reside in the same division7 - (See Local Rule 40.l(d)). 

A. If yes, in which division doaJ of the non.govemmental parties reside7 

Eastern Division 
Contra1 Dlvlslon Western Division 

5. If no, in which division do th. majority of the plaintiffs or the only parties, excluding governmental agencies, 
residing in Massachusetts reside7 

Eastern Division central ~ivision rr] Western Dlvision 

8. If filing a Notico of Removal - m there any motions pending in the state court requiring the attention of this Court7 (If yes, 
submit a separate sheet identifying the motions) 

YES NO 

(PLEASE TYPE OR PRINT) 
A ~ O R N ~ S  IJ/UII~ Thomas A. Barnico, Assistant Attorney General 

ADDRESS One Ashburton Place, Boston, MA 02108 
E W H o N E  NO. (617) 727-2200, e ~ t .  3380 



NlA!'/ER FW!M -..---- -- - - - 
~ C F  ISSUEP ..-.- .- .--. -- UNITED STATES DISTRICT COURT 

BY DPTY. CLK. L - -- DISTRICT OF MASSACHUSETTS 
DATE '? ' 7 -L' - 

DONALD H. RUMSFELD, in his official capacity 
as Secretary of Defense of the United States of 
America, 

W. MITT ROMNEY, in his official capacity as 
Governor of the Commonwealth of Massachusetts, 

Plaintiff, 

V. 

THE DEFENSE BASE CLOSURE AND 
REALIGNMENT COMMISSION, 

CNIL ACTION 
NO. 05-CV- 

ANTHONY J. PRINCIPI, in his omcia1 capacity as 
Chairman of the Defense Base Closure and 
Realiment Commission, and I 

V 
- 

JAMES H. BlLBRAY, PHKP COYLE, HAROLD 1 
W. GEHMAN, JR., JAMES V. W O N ,  JAMES 
T. HILL, LWYD W. NEWTON, SAMUEL K. 
SKMNER, and SUE E. TURNER, in their oficial 
capacities as members of the Defense Base Closure 
and Realignment Commission, 

Defendants. I 
C O M P L r n  

1. This complaint arises fiom actions of the Department of Defense and the Defense 

Base Closure and Realignment Commission ("BRAC Commission") recommending the closure 

of Otis Air National Guard Base in Barnstable, Massachusetts, the movement of fifteen F-15 

aircraft from Otis ANGB to Barnes Air National Guard Base in Westfield, Massachusetts and the 

movement of fifteen A-10 aircraft horn Barnes ANGB to other States, without seeking or 



obtaining the approval of the Governor of the Commonwealth of Massachusetts. The plaintiff 

Governor has declined to consent to such closure and movement of aircraft and seeks (I)  a 

temporary restraining order and a preliminary injunction enjoining the defendants, pending a 

final decision by this Court on all of plaintiffs claims and until fiu-ther order of the Court, from 

transmitting a final report to the President of the United States, due on September 8,2005, 

pursuant to the Base Closure and Realignment Act of 1990, 104 Stat. 1 808, as amended, note 

following 10 U.S.C. 5 2687 (West 1998,2005 Supp.) (the "BRAC Act"), that includes the 

recommendation to close Otis Air National Guard Base, the movement of fifteen F-I5 aircraft 

from Otis ANGB to Barnes Air National Guard Base in Westfield, Massachusetts and the 

movement of fifteen A-10 aircraft £tom Barnes ANGB to other States, without the consent of the 

Governor and (2) a declaration that such a report violates the United States Constitution, Article 

\ PARTIES 

2. Plaintiff W. ll4itt Romney (the Governor) is the duly elected Governor of the 

Commonwealth of Massachusetts (the Commonwealth). The Governor is the "commander-in- 

chief' of the "military forces" of the Commonwealth and has the power under its constitution "to 

assemble the whole or any part of them for training, instruction or parade, and to ernploy them 

for the suppression of rebellion, the repelling of invasion, and the enforcement of the laws." 

Massachusetts Constitution Pt. 2, c. 2, $ 1, art. 7. Governor Romney is the commander-in-chief 

of the Massachusetts National Guard. 

3. Defendant Donald H. Rumsfeld ("Secretary Rumsfeld") is the Secretary of 

Defense of the United States Department of Defense (DoD). He is sued in his oMicial capacity. 



The BRAC Act sets forth the process by which military bases in the United States and its 

temtories are identified for closure or realignment. Pursuant to the BRAC Act, Secretary 

Rumsfeld is authorized to make recommendations for the closure and realignment of military 

bases in the United States to the BRAC Commission. He is authorized to oversee, direct, and . 
implement the closure or realignment of military bases pursuant to the BRAC process. 

4. Anthony J. Principi is the Chairman of the BRAC Commission. He is sued in his 

official capacity. 

5 .  Defendants James H. Biibray, Philip Coyle, Harold W. Gehman, Jr., James V. 

Vinson, James T. Hill, Lloyd Newton, Samuel K. Skinner and Sue E. Turner are members of the 

BRAC Commission (collectively "the BRAC Commissioners"). The BRAC Commissioners are 

sued in their official capacities. 

JURISDICTION AND VENUE 

6. This action arises under the Militia Clause of the United States Constitution, art. 

1, § 8, cl. 16, and the following federal statutes: 10 U.S.C. 5 18238 and 32 U.S.C. 8 104. This 

Court has jurisdiction over this action pursuant to 28 U.S.C. 9 133 1 because it arises under the 

Constitution and laws of the United States. 

7. This Court has authority to enter a declaratory judgment in this action under 28 

U.S.C. 4 2201 and Fed. R. Civ. P. 57. 

8. Venue is proper in this judicial district under 28 U.S.C. 8 139 1 (a)(2) because a 

substantial part of the acts on which this action is based occurred within this district and a 

substantial part of the property that is the subject of this action is situated within this judicial 

district. 



FACTUAL ALLEGATIONS 

The Recommendatfons of the Secretary 

9. On May 13,2005, Secretary Rumsfeld transmitted to the BRAC Commission the 

Department of Defense Base Closure and Realignment Report ("BRAC DoD Report"). 

10. The BRAC DoD Report was prepared by the Department pursuant to the BRAC 

Act. 

1 I. The BRAC DoD Report contains the Department's recommendations to realign or 

close military installations within the United States and its territories. 

12. While preparing its BRAC DoD Report, the Department considered the 

requirements of installations used by the Air National Guard of the United States. 

V 13. The Secretary recommended closure of Otis Air National Guard Base (Otis 

ANGB) and the distribution of fifteen F- 15 Primary Assigned Aircraft (PAA) of the 102d Fighter 

Wing to Air Guard Stations in Florida and New Jersey. 

Tbe BRAC Commission R e ~ o t t  
and Action bv the President and Congress 

14. Pursuant to Section 2914(d)(l) of the BRAC Act, the BRAC must transmit its 

report, "containing its findings and conclusions based on a review and analysis of the Secretary's 

recommendations," to the President by September 8,2005. Id. The President has until 

September 23,2005, to review the recommendations of the Secretary and the Commission and 

prepare a report containing his approval or disapproval of the Commission's recommendations in 

their entirely. Id. 5 2914 (e)(l). If the President disapproves the Commission's 



w recommendations in their entirety, the Commission may prepare a revised list of 

recommendations and transmit those to the President by October 20,2005. a. 4 2914 (e)(2). If 

the President disapproves the revised recommendations, the 2005 BRAC process is terminated. 

Id. 5 2914 (e)(3). If the President approves either the original or revised recommendations, he - 
must send the approved list and a certification of approval to Congress. Id. Ej 2903 (e). If 

Congress does not enact a resolution disapproving the approved recommendations in their 

entirety within 45 days after receiving the President's certification of approval, the Secretary must 

carry out all of the recommendations. Id. 2904 (a). 

15. In each of the four previous BRAC processes-occurring in 1988, 1991,1993, and 

1995- the President approved the BRAC Commission's recommendations in their entirety. 

16. Congress has never disapproved the President's base closure and realignment 

V decisions. 

17. On August 26,2005, the BRAC announced that its report to the President will 

recommend that (1) Otis ANGB be closed, (2) the 102nd Fighter Wing's fifteen F-15 PAA 

aircraft be moved to Barnes Air National Guard Base in Westfield, Massachusetts; and (3) the 

104th Fighter Wing's fifteen A- 10 PAA be moved &om Barnes ANGB to other States. 

Otis and Barnes ANGB 

18. Otis ANGB is located in Barnstable, Massachusetts, within the Massachusetts 

Military Reservation and u41olly within the Commonwealth. 

1 9. Approximately 1 000 military positions are currently allotted to the 102d Fighter 

Wing at Otis NGB. Approximately 1000 military positions are currently allotted to the 104th 

Fighter Wing as Barnes ANGB. A substantial number of the members of these wings have 



w combat and homeland defense experience. The 102nd and 104th Fighter Wings constitute a 

well-trained, rnission-ready state military force available to the Governor to perform state activity 

duty missions dealing with homeland security, natural disasters and other state missions. 

20. The closure of Otis ANGB and the movement of the fifteen A-I 0 PAA of the 

104th Fighter Wing at Barnes ANGB and related actions will deprive the Governor of a 

significant amount of the total strength of the Massachusetts Air National Guard and will reduce 

the strength of Massachusetts military forces. 

2 1. These actions will deprive the Governor and the Commonwealth of a key joint 

base of operations possessing current and future military capabilities for homeland security 

missions throughout the Northeast United States. 

22. The 102nd Fighter Wing at Otis ANGB and the 104th Fighter Wing at Barnes 

V ANGB are organized as units of the Massachusetts Air National Guard (state) and Air Combat 

Command (federal). 

23. The recommendations of the BRAC Commission regarding Otis and Barnes, if 

implemented, would constitute a change in the branch, organization or allotment of the units. 

24. In May 2005 and at all times subsequent to Secretary Rurnsfeld's transmittal of the 

BRAC DoD Report to the BRAC Commission and the BRAC Commission's recommendations 

regarding Otis ANGB and Barnes ANGB, more than half of the forces there were not and 

currently are not in active federal service. 

25. The recommendations of the BRAC Commission regarding Otis ANGB and 

Barnes ANGB constitute a relocation or withdrawal of a unit of the Air National Guard. 

26. At no time during the 2005 BRAC process has Secretary Rumsfeld requested or 



obtained the approval of Governor Romney or his authorized representatives to withdraw or 

change the branch, organization or allotment of the units of the Massachusetts Air National 

Guard at issue. 

27. At no time during the 2005 BRAC process has any authorized representative of 

Secretary Rumsfeld, the Department, or the BRAC Commission requested or obtain the approval 

of Governor Romney or his authorized representatives to withdraw or change the branch, 

organization or allotment of the units of the Massachusetts ANG at issue. 

28. On September 1,2005, Governor Romney sent a letter to Secretary Rumsfeld and 

Chairman Principi stating that he has not consented to the closure of Otis ANGB or the 

reassignment of the aircraft of the 102nd or 104th Fighter Wings. A copy of Governor Romney's 

letter is attached to this complaint as  Exhibit A. 

RIPENESS FOR JUDICXAL REVIEW 

29. Pursuant to the military base closure and realignment process set forth in the 

BRAC Act, Secretary Rumsfeld has finally and completely fulfilled his obligation to make 

recommendations with respect to the 2005 round of realignments and closure of military 

installations. No further action by the Secretary or the Department is required before Otis ANGB 

is closed and the fifteen A-10 PAA fiom Barnes ANGB are ordered moved. 

30. Pursuant to the military base closure and realignment process set forth in the 

BRAC Act, the BRAC Commission has finally and completely hlfilled its reporting 

requirements with respect to the 2005 round of realignments and closure of military installations, 

save for its duty to transmit its report to the President by September 8,2005. No further action 

by the BRAC Commission is required before Otis ANGB is closed and the fifteen A- 10 PAA 



u from Barnes ANGB are moved. 

lRRlEPARABLE HARM 

3 1. The Governor's right to withhold consent to action to close, relocate, realign, 

withdraw, deactivate, or change the branch, organization or allotment of Otis ANGB and the 15 

A-10 aircraft at Barnes ANGB has been nullified by the recommendations of the Secretary and 

the BKAC Commission. 

32. Neither the President nor Congress may remove Otis and Barnes ANGB from the 

list of recommended closures and realignments unless they reject the BRAC Commission's 

recommendations in their entirety. Furthermore, it would be historically unprecedented for the 

President or Congress to reject an entire slate of closure and realignment recommendations. 

Moreover, as described above, the closure and realignment recommendations will become law 

within 45 legislative days afler the President approves them. The President must act by 

September 23,2005. 

33. Absent a temporary restraining order, the hann as alleged herein will be 

irreparable. The recommendations of the Commission would nullify the power of the Governor 

to withhold his consent, deprive him of a vital homeland security asset, degrade his ability to 

defend the security of the citizens of the Commonwealth, and deter enlistments and re- 

enlistments in the Massachusetts Air National Guard. 

Absent a temporary restraining order, and after action by the President on or 

before September 23,2005, judicial review of the report of the Commission may be contested by 

the United States under Dalton v. Specter, 51 1 U.S. 462 (1 994). 



FIRST CLAIM FOR DECLARATORY RELIEF (MILITIA CLAUSE) 

34. Plaintiff incorporates by reference and re-allege paragraphs 1 through 33, above. 

35. Article I, $ 8, cl. 16, authorizes Congress to "provide for organizing, arming, and 

disciplining, the Militia, and for governing such Part of them as may be employed in the service 

of the United States, reserving to the States respectively, the Appointment of the Officers, and 

the Authority of training the Militia according to the discipline prescribed by Congress." 

36. The National Guard is the militia reserved to the States by Article I, § 8, cl. 16. 

37. Pursuant to Article I, § 8, cl. 16, no base, branch, organization or allotment of a 

National Guard unit not then in federal service and located entirely within a State may be closed 

or materially changed by the Secretary or the Commission without the consent of the Governor of 

that State. 

38. The Commission. in recommending that Otis ANGB be closed and that the PAA 
.d 

at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to 

close Otis ANGB, have violated the Militia Clause. 

SECOND CLAIM FOR DECLARATORY RELIEF (32 U.S.C. 8 104) 

39. Plaintiff incorporates by reference and re-allege paragraphs I through 38, above. 

40. Title 32 U.S.C. 4 104(a) provides that "each State . . . may fix the location of the 

units and headquarters of its National Guard." 

41. Title 32 U.S.C. 5 104(c) provides that "no change in the branch, organization, or 

allotment of a unit located entirely within a State may be made without the approval of its 

governor. " 

42. The National Guard is the militia resewed to the States by Article I, 5 8, cl. 16. 



43. The Commission, in recommending that Otis ANGB be closed and that the PAA 

at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to 

close Otis ANGB, have violated 32 U.S.C. 104. 

THIRD CLAIM FOR DECLARATORY =LIEF (10 U.S.C. 18238) 

44. Plaintiff incorporates by reference and re-allege paragraphs 1 through 43. 

45. Title 10 U.S.C. 5 18238 provides: "A unit of the A m y  National Guard of the 

United States or the Air National Guard of the United States may not be relocated or withdrawn 

under this chapter without the consent of the governor of the State . . . ." 
46. The National Guard is the militia reserved to the States by Article I, $ 8, cl. 16. 

47. The Commission, in recommending that Otis ANGB be cIosed and the PAA at 

issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to close 

Otis ANGB, have violated 10 U.S.C. 4 18238. 

PRAYERS FOR RELIEF 

WHEREFORE, Governor Rornney requests that the Collrt grant the following 

relief 

a. temporarily restrain the Commission, Chainnan Principi, and the BRAC 

Commissioners fiom including recommendations to close Otis ANGB, move 

fifteen F- 15 aircraft fiom Otis ANGB to Barnes Air National Guard Base in 

Westfield, Massachusetts, and move fifteen A-10 aircraft from Barnes to other 

States in their h a 1  report and recommendations to be transmitted to the President 

on or before September 8,2005; 

b. preliminariIy enjoin the Commission, Chairman Principj, and the BRAC 



Commissioners fiom including recommendations to close Otis ANGB, move 

fifteen F-15 aircraft fiom Otis ANGB to Barnes Air National Guard Base in 

Westfield, Massachusetts, and move fifteen A-10 aircraft &om Barnes to other 

States in their final report and recommendations to be transmitted to the President 

on or before September 8,2005; 

c.  permanently enjoin the Commission, Chairman Principi, and the BRAC 

Commissioners fiom including recommendations to close Otis ANGB, move 

fifieen F- 15 aircraft from Otis ANGB to Bames Air National Guard Base in 

Westfield, Massachusetts, and move fifteen A-10 aircraft from Bames to other 

States in their final report and recommendations to be transmitted to the President 

on or before September 8,2005. 

d. declaring that the Commission, in recommending that Otis ANGB be closed, 

fifteen F-1 5 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A- 

10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action 

to accomplish these ends without the consent of the Governor, has violated the 

Militia Clause of the United States Constitution; 

e .  declaring that the Commission, in recommending that Otis ANGB be closed, 

fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A- 

10 aircraft at Bames ANGB be moved to other States, or otherwise taking action 

to accomplish these ends without the consent of the Governor, has violated 32 

U.S.C. 6 104; 

f. declaring that the Commission, in recommending that Otis ANGB be closed, 



fifteen F- 15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A- 

10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action 

to accomplish these ends without the consent of the Governor, has violated 10 

U.S.C. 9 18238; 

g. declaring that the challenged portions of the BRAC DoD report are null and void; 

h. declaring that the portion of the BRAC Report that recommends that Otis ANGB 

be closed, fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and 

fifteen A-1 0 aircraft at Barnes ANGB be moved to other States, is null and void; 

1. enjoining the Secretary from taking any action to close Otis ANG, move the 

fifteen F-15 aircraft h m  Otis ANGB to Barnes ANGB, or move the fifteen A-10 

aircraft at Barnes ANGB to other States; and 

j . awarding such further relief as the Court deems appropriate. 

W. MITT ROMNEY 
GOVERNOR OF THE 
COMMONWEALTH OF MASSACHUSETTS 

By his attorneys, 
THOMAS F. REILLY 
ATTORNEYGENERAL 

! : \, , ?  
lGyi!L, \AL< 
1 . I  , 

David R. ~ e r r i ~ a & % f ~ ~  # 550843 
Thomas A. ~arnico,  BBO # 030040 
Assistant Attorneys General 
One Ashburton Place 
Boston, MA 02 108 
(617) 727-2200, ext. 2050,3380 

Dated: September 7,2005 



KERRY HEALEY 
UEUTENA)(TOOVERNOR 

THE COMMONWEALTH OF MASSACHUSETTS 
EXECUTIVE DEPARTMENT 

STATE HOUSE BOSTON 02133 

(81 7) 728-4000 

September 1,2005 

The Honorable Donald H. Rumsfeld 
Secretary of Defense 
1 000 Defense Pentagon 
Washington, DC 203 10- 1000 

The Honorable Anthony J. Principi, Chairman 
Base Realignment and Closure Commission 
Polk Building, Suite 600 
2521 South Clark Street 
Arlington, VA 22202 

Dear Secretary Rurnsfeld and Chairman Principi: 

I am writing to state that I have not consented to the following: 

(1) The Department of Defense's recommendation to close Otis Air National Guard 
(ANG) Base and move the 102"~ Fighter Wing's aircraft to bases in other states; 

(2) The BRAC Commission's recommendation to move the 102"~ Fighter Wing's 18 
F- 15 aircraft from Otis ANG Base to Barnes ANG Base and close Otis ANG 
Base; and 

(3) The BRAC Commission's recommendation to move the 104" Fighter Wing's 15 
A- 10 aircraft from Barnes ANG base to other states. 

Because I have not consented to the closure of Otis ANG Base, the reassignment of 
the 102* Fighter Wing's aircraft, or the reassignment of the 104'~ Fighter Wing's aircraft, 
these recommendations appear to violate 10 U.S.C. Section 18238 and 32 U.S.C. Section 
104(c), which require gubernatorial consent for such actions. 

Mitt R o w  / 
Governor 



'W 
D~STR,CY OF Massachusetts 

W. llitt Ranney, in h i s  o f f i c i a l  capacity a s  Governor 
of the CammnwedLth of -Xassachusetts SUMMONS IN .A CIVIL ACTION 

. ,  CASE NUMBER: v. 
Donald 3. Rumsfeld, i n  h i s  o f f i c i a l  capacity a s  Secretary of 
Defense of the United States of 'Awrica;  The Defense Base Closure 
and Rea l iment  C m ' n ;  Anthony J. Prlncipi ,  a s  Chairman and 
James H. Bilbray, Phi l ip  Coyle, Harol W. Gehman, Jr., James V, 
Vinson, James T. H i l l ,  Lloyd W. Newton, Same1 K. Skinner, and 
Sue E. Turner a s  d r s  of the Defense Base Closure and 
Realignment C m ' n  

TO: puma YUI ~ b ~ r a s s  01 DIIenOanti 

James H. Bilbray 
Base Realignment and Closure C d s s i o n  
Polk Building, Suite 600 
2521 South Clark St ree t  
Arlington, VA 22202 

YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon 

i((ll PLAINTIFF'S ATTORNEY m a n  an. r m s s i  

Thanas A. Barnico 
Assistant Attorney General 
One Ashburton Place 
Boston, ia 02108 

an answer to the complaint which is herewith served upon you, within days after service of 
this sunlmons upon you, exciusiv,: of the day of service. If you fail to do so, judgment by default will be taken 
against you for the relief demandeo in the complaint. 

SEP 0 '7 2005 
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UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

W. MITT ROMNEY, in his official capacity as 
Governor of the Commonwealth of Massachusetts, 

Plaintiff, 

DONALD H. RUMSFELD, in his official capacity 
as Secretary of Defense of the United States of 
America, 

CIVIL ACTION 
NO. 05-CV- 

THE DEFENSE BASE CLOSURE! AM> 
REALIGNMENT COMMISSION, 

ANTHONY J. PRINCIPI, in his official capacity as 
Chairman of the Defense Base Closure and 1 
Realignment commission, and 

- 
JAMES H. BEBRAY, PHEW COYLE, HAROLD I 
W. GEHMAN, JR., JAMES V. W O N ,  JAMES 
T. HILL, LLOYD W. NEWTON, SAMUEL K. 
SKINNER, and SUE E. TURNER, in their official 
capacities as members of the Defense Base Closure 
and Realignment Commission, 

Defendants. 

- --- - - - - 

C O M P L r n  

1. This complaint arises from actions of the Department of Defense and the Defense 

Base Closwe and Realignment Commission ("BRAC Commission") recommending the closure 

of Otis Air National Guard Base in Barnstable, Massachusetts, the movement of fifteen F- 15 

aircrafi from Otis ANGB to Barnes Air National Guard Base in Westfield, Massachusetts and the 

movement of fifteen A-10 aircrafi from Barnes ANGB to other States, without seeking or 

w 



obtaining the approval of the Governor of the Commonwealth of Massachusetts. The plaintiff 

Governor has declined to consent to such closure and movement of aircraft and seeks (1) a 

temporary restraining order and a preliminary injunction enjoining the defendants, pending a 

final decision by this Court on all of plaintiffs claims and until fiu-ther order of the Court, from 

transmitting a final report to the President of the United States, due on September 8,2005, 

pursuant to the Base Closure and Realignment Act of 1990, 104 Stat. 1 808, as amended, note 

following 10 U.S.C. g 2687 (West 1998,2005 Supp.) (the "BRAC Act"), that includes the 

recommendation to close Otis Air National Guard Base, the movement of fifteen F-15 aircraft 

from Otis ANGB to Barnes Air National Guard Base in Westfield, hfassachusetts and the 

movement of fifteen A-10 aircraft from Barnes ANGB to other States, without the consent of the 

Governor and (2) a declaration that such a report violates the United States Constitution, Article 

I, 9 8, cl. 16, and 32 U.S.C. § 104, and 10 U.S.C. § 18238. 

PARTIES 

2. Plaintiff W. Mitt Romney (the Governor) is the duly elected Governor of the 

Commonwealth of Massachusetts (the Commonwealth). The Governor is the "commander-in- 

chief' of the "military forces" of the Commonwealth and has the power under its constitution "to 

assemble the whole or any part of them for training, instruction or parade, and to employ them 

for the suppression of rebellion, the repelling of invasion, and the enforcement of the laws." 

Massachusetts Constitution Pt. 2, c. 2, $ 1, art. 7. Governor Romney is the commander-in-chief 

of the Massachusetts National Guard. Id. 

3. Defendant DonaId H. Rumsfeld ("Secretary Rurnsfeld") is the Secretary of 

Defense of the United States Department of Defense (DoD). He is sued in his official capacity. 



w The BRAC Act sets forth the process by which military bases in the United States and its 

temtories are identified for closure or realignment. Pursuant to the BRAC Act, Secretary 

Rumsfeld is authorized to make recommendations for the closure and realignment of military 

bases in the United States to the BRAC Commission. He is authorized to oversee, direct, and . 
implement the closure or realignment of military bases pursuant to the BRAC process. 

4. Anthony J. Principi is the Chairman of the BIZAC Commission. He is sued in his 

official capacity. 

5. Defendants James H. Bilbray, Philip Coyle, Harold W. Gehman, Jr., James V. 

Vinson, James T. Hill, Lloyd Newton, Samuel K. Skinner and Sue E. Turner are members of the 

BRAC Commission (collectively "the BRAC Commissioners"). The BRAC Commissioners are 

sued in their official capacities. 

JURISDICTION AM) VENUE 

6. This action arises under the Militia Clause of the United States Constitution, art. 

1, § 8, cl. 16, and the following federal statutes: 10 U.S.C. 5 18238 and 32 U.S.C. 104. This 

Court has jurisdiction over this action pursuant to 28 U.S.C. 5 1331 because it arises under the 

Constitution and laws of the United States. 

7. This Court has authority to enter a declaratory judgment in this action under 28 

U.S.C. 2201 and Fed. R. Civ. P. 57. 

8. Venue is proper in this judicial district under 28 U.S.C. $ 1391(a)(2) because a 

substantial part of the acts on which this action is based occurred within this district and a 

substantial part of the property that is the subject of this action is situated within this judicial 

district. 



FACTUAL ALLEGATIONS 

The Recommendations of the Secretarv 

9. On May 13,2005, Secretary Rumsfeld transmitted to the BRAC Commission the 

Department of Defense Base Closure and Realignment Report ("BRAC DoD Report"). 

10. The BRAC DoD Report was prepared by the Department pursuant to the BRAC 

Act. 

1 1. The BRAC DoD Report contains the Department's recommendations to realign or 

close military installations within the United States and its territories. 

12. While preparing its BRAC DoD Report, the Department considered the 

requirements of installations used by the Air National Guard of the United States. 

13. The Secretary recommended closure of Otis Air National Guard Base (Otis 

ANGB) and the distribution of fifteen F- 15 Primary Assigned Aircraft (PAA) of the 102d Fighter 

Wing to Air Guard Stations in Florida and New Jersey. 

Tbe BRAC Commission Reeort 
and Action bv the President and Congress 

14. Pursuant to Section 2914(d)(l) of the BRAC Act, the BRAC must transmit its 

report, "containing its findings and conclusions based on a review and analysis of the Secretary's 

recommendations," to the President by September 8,2005. Id. The President has until 

September 23,2005, to review the recommendations of the Secretary and the Commission and 

prepare a report containing his approval or disapproval of the Commission's recommendations in 

their entirety. 8 2914 (e)(l). If the President disapproves the Commission's 



recommendations in their entirety, the Commission may prepare a revised list of 

recommendations and transmit those to the President by October 20,2005. Id. 5 2914 (e)(2). If 

the President disapproves the revised recommendations, the 2005 BRAC process is terminated. 

Id. 5 291 4 (e)(3). If the President approves either the original or revised recommendations, he - 
must send the approved list and a certification of approval to Congress. Ijl, 5 2903 (e). If 

Congress does not enact a resolution disapproving the approved recommendations in their 

entirety within 45 days after receiving the President's certification of approval, the Secretary must 

carry out a11 of the recommendations. Id. $2904 (a). 

15. In each of the four previous BRAC processes-occurring in 1988, 1991,1993, and 

1995- the President approved the BRAC Commission's recommendations in their entirety. 

16. Congress has never disapproved the President's base closure and realignment 

decisions. 

17. On August 26,2005, the BRAC announced that its report to the President will 

recommend that (1) Otis ANGB be closed, (2) the 102nd Fighter Wing's fifteen F-15 PAA 

aircraft be moved to Barnes Air National Guard Base in Westfield, Massachusetts; and (3) the 

104th Fighter Wing's fifteen A- 10 PAA be moved &om Barnes ANGB to other States. 

0- 

18. Otis ANGB is located in Barnstable, Massachusetts, within the Massachusetts 

Military Reservation and wholly within the Commonwealth. 

19. Approximately 1000 military positions are currently allotted to the 102d Fighter 

Wing at Otis NGB. Approximately 1000 military positions are currently allotted to the 104th 

Fighter Wing as Barnes ANGB. A substantial number of the members of these wings have 



w combat and homeland defense experience. The 102nd and 104th Fighter Wings constitute a 

well-trained, mission-ready state military force available to the Governor to perform state activity 

duty missions dealing with homeland security, natural disasters and other state missions. 

20. The closure of Otis ANGB and the movement of the fifteen A- 10 PAA of the 

104th Fighter Wing at Barnes ANGB and related actions will deprive the Governor of a 

significant amount of the total strength of the Massachusetts Air National Guard and will reduce 

the strength of Massachusetts military forces. 

2 1. These actions will deprive the Governor and the Commonwealth of a key joint 

base of operations possessing current and future military capabilities for homeland security 

missions throughout the Northeast United States. 

22. The 102nd Fighter Wing at Otis ANGB and the 104th Fighter Wing at Barnes 

ANGB are organized as units of the Massachusetts Air National Guard (state) and Air Combat 

Command (federal). 

23. The recommendations of the BRAC Commission regarding Otis and Barnes, if 

implemented, would constitute a change in the branch, organization or allotment of the units. 

24. In May 2005 and at all times subsequent to Secretary Rumsfeld's transmittal of the 

BRAC DoD Report to the BRAC Commission and the BRAC C o ~ s s i o n ' s  recommendations 

regarding Otis ANGB and Barnes ANGB, more than half of the forces there were not and 

currently are not in active federal service. 

25.  The recomn~endations of the BRAC Commission regarding Otis ANGB and 

Barnes ANGB constitute a relocation or withdrawal of a unit of the Air National Guard. 

26. At no time during the 2005 BRAC process has Secretary Rumsfeld requested or 



obtained the approval of Governor Romney or his authorized representatives to withdraw or 

change the branch, organization or allotment of the units of the Massachusetts Air National 

Guard at issue. 

27. At no time during the 2005 BRAC process has any authorized representative of 

Secretary Rumsfeld, the Department, or the BRAC Commission requested or obtain the approval 

of Governor Romney or his authorized representatives to withdraw or change the branch, 

organization or alIotrnent of the units of the Massachusetts ANG at issue. 

28. On September 1,2005, Governor Romney sent a letter to Secretary Rumsfeld and 

Chairman Principi stating that he has not consented to the closure of Otis ANGB or the 

reassignment of the aircraft of the 102nd or 104th Fighter Wings. A copy of Governor Romney's 

letter is attached to this complaint as Exhibit A. 

RIPENESS FOR JUDICIAL REVIEW 

29. Pursuant to the military base closure and realignment process set forth in the 

BRAC Act, Secretary Rumsfeld has finally and completely fulfilled his obligation to make 

recommendations with respect to the 2005 round of realignments and closure of military 

installations. No further action by the Secretary or the Department is required before Otis ANGB 

is closed and the fifteen A-10 PAA from Barnes ANGB are ordered moved. 

30. Pursuant to the military base closure and realignment process set forth in the 

BRAC Act, the BRAC Commission has finally and completely fblfilled its reporting 

requirements with respect to the 2005 round of realignments and closure of military installations, 

save for its duty to transmit its report to the President by September 8,2005. No hrther action 

by the BRAC Commission is required before Otis ANGB is closed and the fifteen A-10 PAA 

7 



from Barnes ANGB are moved. 

IRREPARABLE HARM 

3 1. The Governor's right to withhold consent to action to close, relocate, realign, 

withdraw, deactivate, or change the branch, organization or allotment of Otis ANGB and the 15 

A-10 aircraft at Barnes ANGB has been nullified by the recommendations of the Secretary and 

the BRAC Commission. 

32. Neither the President nor Congress may remove Otis and Barnes ANGB from the 

list of recommended closures and realignments unless they reject the BRAC Commission's 

recommendations in their entirety. Furthermore, it would be historically unprecedented for the 

President or Congress to reject an entire slate of closure and realignment recommendations. 

Moreover, as described above, the closure and realignment recommendations will become law 

within 45 legislative days after the President approves them. The President must act by 

Wv - 
September 23,2005. 

33. Absent a temporary restraining order, the ham as alleged herein will be 

irreparable. The recommendations of the Commission would nullify the power of the Governor 

to withhold his consent, deprive him of a vital homeland security asset, degrade his ability to 

defend the security of the citizens of the Commonwealth, and deter enlistments and re- 

enlistments in the Massachusetts Air National Guard. 

Absent a temporary restraining order, and after action by the President on or 

before September 23,2005, judicial review of the report of the Commission may be contested by 

the United States under Dalton v. Svecter, 5 1 1 U.S. 462 (1 994). 



FIRST CLAIM FOR DECLARATORY RELIEF (MILITIA CLAUSE) 

34. Plaintiff incorporates by reference and re-allege paragraphs 1 through 33, above. 

35. Article I, 4 8, cl. 16, authorizes Congress to "provide for organizing, arming, and 

disciplining, the Militia, and for governing such Part of them as may be employed in the service 

of the United States, reserving to the States respectively, the Appointment of the Officers, and 

the Authority of training the Militia according to the discipline prescribed by Congress." 

36. The National Guard is the militia reserved to the States by Article I, 4 8, cl. 16. 

37. Pursuant to Article I, 4 8, cl. 16, no base, branch, organization or allotment of a 

National Guard unit not then in federal service and located entirely within a State may be closed 

or materially changed by the Secretary or the Commission without the consent of the Governor of 

that State. 

38. The Commission, in recommending that Otis ANGB be closed and that the PAA 

at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to 

close Otis ANGB, have violated the Militia Clause. 

SECOND CLAIM FOR DECLARATORY RELIEF (32 U.S.C. 8 104) 

39. Plaintiff incorporates by reference and re-allege paragraphs 1 through 38, above. 

40. Title 32 U.S.C. 5 104(a) provides that "each State . . . may fix the location of the 

units and headquarters of its National Guard." 

4 1. Title 32 U.S.C. 8 104(c) provides that "no change in the branch, organization, or 

allotment of a unit located entirely within a State may be made without the approval of its 

governor." 

42. The National Guard is the militia reserved to the States by Article I, 5 8, cl. 16. 



43. The Commission, in recommending that Otis ANGB be closed and that the PAA 

at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to 

close Otis ANGB, have violated 32 U.S.C. 9 104. 

THIRD CLAIM FOR DECLARATORY RELIEF (10 U.S.C. 8 18238) 

44. Plaintiff incorporates by reference and re-allege paragraphs 1 through 43. 

45. Title 10 U.S.C. 5 18238 provides: "A unit of the Army National Guard of the 

United States or the Air National Guard of the United States may not be relocated or withdrawn 

under this chapter without the consent of the governor of the State . . . ." 
46. The National Guard is the militia reserved to the States by Article I, 3 8, cl. 16. 

47. The Commission, in recommending that Otis ANGB be closed and the PAA at 

issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to close 

Otis ANGB, have violated 10 U.S.C. 9 18238. 

PRAYERS FOR RELIEF 

WHEREFORE, Governor Romney requests that the Court grant the following 

relief: 

a. temporarily restrain the Commission, Chairman Principi, and the BRAC 

Commissioners fkom including recommendations to close Otis ANGB, move 

fifteen F-15 aircraft from Otis ANGB to Barnes Air National Guard Base in 

Westfield, Massachusetts, and move fifteen A-10 aircraft from Barnes to other 

States in their final report and recommendations to be transmitted to the President 

on or before September 8,2005; 

b. preliminariIy enjoin the Commission, Chairman Principj, and the BRAC 



Commissioners from including recommendations to close Otis ANGB, move 

fifteen F-15 aircraft fiom Otis ANGB to Barnes Air National Guard Base in 

Westfield, Massachusetts, and move fifteen A-10 aircraft from Barnes to other 

States in their final report and recommendations to be transmitted to the President 

on or before September 8,2005; 

c.  permanently enjoin the Commission, Chairman Principi, and the BRAC 

Commissioners fiom including recommendations to close Otis ANGB, move 

fifteen F- 15 aircraft from Otis ANGB to Barnes Air National Guard Base in 

Westfield, Massachusetts, and move fifteen A-10 aircraft fiom Barnes to other 

States in their final report and recommendations to be transmitted to the President 

on or before September 8,2005. 

d. declaring that the Commission, in recommending that Otis ANGB be closed, 

fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A- 

10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action 

to accomplish these ends without the consent of the Governor, has violated the 

Militia Clause of the United States Constitution; 

e. declaring that the Commission, in recommending that Otis ANGB be closed, 

fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A- 

10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action 

to accomp~ish these ends without the consent of the Governor, has violated 32 

U.S.C. 5 104; 

f, declaring that the Commission, in recommending that Otis ANGB be closed, 



fifteen F- 15 aircraft be moved from Otis ANGB lo Barnes ANGB, and fifteen A- 

10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action 

to accomplish these ends without the consent of the Governor, has violated 10 

U.S.C. 4 18238; 

g. declaring that the challenged portions of the BRAC DoD report are null and void; 

h. declaring that the portion of the BRAC Report that recommends that Otis ANGB 

be closed, fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and 

fifteen A-10 aircraft at Barnes ANGB be moved to other States, is null and void; 

1 .  enjoining the Secretary fiom taking any action to close Otis ANG, move the 

fifteen F-15 aircraft h m  Otis ANGB to Barnes ANGB, or move the fifteen A-10 

aircraft at Barnes ANGB to other States; and 

j . awarding such further relief as the Court deems appropriate. 

W. MITT ROMNEY 
GOVERNOR OF THE 
COMMONWEALTH OF MASSACHUSE'MS 

By his attorneys, 
THOMAS F. REILLY 
ATTORNEYGENERAL 

David R. ~ e r r i ~ & ~ 0  # 550843 
Thomas A. ~arnicb,  BBO # 030040 
Assistant Attorneys General 
One Ashburton Place 
Boston, MA 02 108 
(617) 727-2200, ext. 2050,3380 

Dated: September 7, 2005 



THE COMMONWEALTH OF MASSACHUSETTS 
EXECUTIVE DEPARTMENT 

STATE HOUSE BOSTON 02133 

(61 7) 725-4000 

MllT ROMNEY 
UOVERtdOA 

KERRY HULEY 
UEWEMAN7 OOVERNOR 

September 1,2005 

The Honorable Donald H. Rumsfeld 
Secretary of Defense 
1 000 Defense Pentagon 
Washington, DC 203 10- 1000 

The Honorable Anthony J. Principi, Chainnan 
Base Realignment and Closure Cornmission 
Polk Building, Suite 600 
2521 South Clark Street 
Arlington, VA 22202 

Dear Secretary Rumsfeld and Chairman Principi: 

I am writing to state that I have not consented to the following: 

(1) The Department of Defense's recommendation to close Otis Air National Guard 
(ANG) Base and move the 102"~ Fighter Wing's aircraft to bases in other states; 

(2) The BRAC Commission's recommendation to move the 102"~ Fighter Wing's 18 
F- 1 5 aircraft from Otis ANG Base to Barnes ANG Base and close Otis ANG 
Base; and 

(3) The BRAC Commission's recommendation to move the 104" Fighter Wing's 15 
A-10 aircraft from Barnes ANG base to other states. 

Because I have not consented to the closure of Otis ANG Base, the reassignment of 
the 102"~ Fighter Wing's aircraft, or the reassignment of the 104'~ Fighter Wing's aircraft, 
these recommendations appear to violate 10 U.S.C. Section 18238 and 32 U.S.C. Section 
104(c), which require gubernatorial consent for such actions. 

Mitt Romney 
Governor / 
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W. ' fitt Rcmney, i n  h i s  o f f i c i a l  capacity as Governor 
of the Cmmmnwealth of -%ssachusetts SUMMONS IN A CIVIL ACTION 

v. CASE NUMBER: 
Donald 3. Rmnsfeld, i n  h i s  o f f i c i a l  capacity a s  Secretary of 
Defense of the United States  of Anerica; The Defense Base Closure 
and Realicpnent C m ' n ;  A~thony J. I?rf.ncipi, as Chainnan and 
James H. Bilbray, Philip Coyle, Harol W. Gehman, Jr., James V, 
Vinson, Jms T. H i l l ,  Lloyd W. Newton, Same1 K. Skinner, and 
Sue E. Turner a s  &rs of the Defense Base Closure and 
Realignment C m ' n  

Phil ip Coyle 
Base Realignment and Closure Canmission 
Polk milding Suite 600 
2521 South Clark St ree t  
Arlington, VA 22202 

YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon 

PLAINTIFFS A l T O R N E l  inane a m  warmsr~ 

T h m s  A. Barnico 
Assistant Attorney General 
One Ashburton Place 
Boston, :\IA 02108 

an answer to the complaint which is herewith served upon you, within days after service of 
this sunlmons upon you, exciusiv.: of the day of service. I f  you fail to do so, judgment by default will be taken 
against you for the relief demandeo in the complaint. 

SEP 0 7 2005 
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0 Served personally upon the defendant. Place where served : 
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DECLARATION OF SERVER 

1 

I declare under penalty of perjury under the laws of the United States of America that the foregoing inform 
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VVAI'JER For! hl ,..,,.- -- . . - 
W C F  ISSUEP .-_. .-. -.. ...- UNITED STATES DISTRICT COURT 

BY DPTY. CLK 2 - DISTRICT OF MASSACHUSETTS 
DATE 9 - 7 -b 2 - 

Plaintiff, 

v. 

W. MITT ROMNEY, in his official capacity as 
Governor of the Commonwealth of Massachusetts, 

CNIL ACTION 
NO. 05-CV- 

. 

DONALD H. RUMSFELD, in his official capacity 
as Secretary of Defense of the United States of 
America, 

THE DEFENSE BASE CLOSURE AND 
REALIGNMENT COMMISSION, 

ANTHONY J. PRINCIPI, in his ofEcia1 capacity as 
Chairman of the Defense Base Closure and 
Realignment Commission, and 

JAMES H. BILBRAY, PHILIP COYLE, HAROLD 
W. GEHMAN, JR., JAMES V. VINSON, JAMES 
T. HILL, LLOYD W. NEWTON, SAMUEL K. 
SKMNER, and SUE E. TURNER, in their official 
capacities as members of the Defense Base Closure 
and Realignment Commission, 

Defendants. 

C O M P L r n  

1. This complaint arises from actions of the Department of Defense and the Defense 

Base Closure and Realignment Commission ("BRAC Commission") recommending the closure 

of Otis Air National Guard Base in Barnstable, Massachusetts, the movement of fifteen F-15 

aircraft from Otis ANGB to Barnes Air National G w d  Base in Westfield, Massachusetts and the 

movement of fifteen A-1 O aircraft horn Barnes ANGB to other States, without seeking or 

ry 



obtaining the approval of the Govemor of the Commonwealth of Massachusetts. The plaintiff 

Govemor has declined to consent to such closure and movement of aircraft and seeks (I) a 

temporary restraining order and a preliminary injunction enjoining the defendants, pending a 

fmal decision by this Court on all of plaintiffs claims and untiI further order of the Court, from 

transmitting a final report to the President of the United States, due on September 8,2005, 

pursuant to the Base Closure and Realignment Act of 1990, 104 Stat. 1808, as amended, note 

following 10 U.S.C. 2687 (West 1998,2005 Supp.) (the "BRAC Act"), that includes the 

recommendation to close Otis Air National Guard Base, the movement of fifteen F-15 aircraft 

from Otis ANGB to Barnes Air National Guard Base in Westfield, h@ssachusetts and the 

movement of fifteen A-10 aircraft from Barnes ANGB to other States, without the consent of the 

Governor and (2) a declaration that such a report violates the United States Constitution, ArticIe 

I, $8,  cl. 16, and 32 U.S.C. $ 104, and 10 U.S.C. $ 18238. 

PARTIES 
\ 

2. Plaintiff W. Mitt Romney (the Governor) is the duly elected Governor of the 

Commonwealth of Massachusetts (the Commonwealth). The Govemor is the "commander-in- 

chief" of the "military forces" of the Commonwealth and has the power under its constitution "to 

assemble the whole or any part of them for training, instruction or parade, and to employ them 

for the suppression of rebellion, the repelling of invasion, and the enforcement of the laws." 

Massachusetts Constitution Pt. 2, c. 2, $ 1, art. 7. Govemor Romney is the commander-in-chief 

of the Massachusetts National Guard. Id. 

3. Defendant Donald H. Rumsfeld ("Secretary Rumsfeld") is the Secretary of 

Defense of the United States Department of Defense (DoD). He is sued in his official capacity. 



WV The BRAC Act sets forth the process by which military bases in the United States and its 

territories are identified for ctosure or realignment. Pursuant to the BRAC Act, Secretary 

Rumsfeld is authorized to make recommendations for the closure and realignment of rniIitax-y 

bases in the United States to the BRAC Commission. He is authorized to oversee, direct, and 
* 

implement the closure or realignment of military bases pursuant to the BRAC process. 

4. Anthony J. Principi is the Chairman of the B W C  Commission. He is sued in his 

official capacity. 

5 .  Defendants James H. Bilbray, Philip Coyle, Harold W. Gehman, Jr., James V. 

Vinson, James T. Hill, Lloyd Newton, Samuel K. Skinner and Sue E. Turner are members of the 

BRAC Commission (collectively "the BRAC Commissioners"). The BRAC Commissioners are 

sued in their official capacities. 

JURISDICTION AND VENUE 

6. This action arises under the Militia Clause of the United States Constitution, art. 

1, § 8, cl. 16, and the following federal statutes: 10 U.S.C. § 18238 and 32 U.S.C. 104. This 

Court has jurisdiction over this action pursuant to 28 U.S.C. tj 133 1 because it arises under the 

Constitution and laws of th.e United States. 

7. This Court has authority to enter a declaratory judgment in this action under 28 

U.S.C. 92201 andFed.R.Civ.P. 57. 

8. Venue is proper in this judicial district under 28 U.S.C. 1391(a)(2) because a 

substantial part of the acts on which this action is based occurred within this district and a 

substantial part of the property that is the subject of this action is situated within this judicial 

district. 



FACTUAL ALLEGATIONS 

The Recommendatlons of the Secretan, 

9. On May 13,2005, Secretary Rumsfeld transmitted to the BRAC Commission the 

Department of Defense Base Closure and Realignment Report ("BRAC DoD Rqort"). 

10. The BRAC DoD Report was prepared by the Department pursuant to the BRAC 

Act. 

I 1. The BRAC DoD Report contains the Department's recommendations to realign or 

close military installations within the United States and its territories. 

12. While preparing its BRAC DoD Report, the Department considered the 

requirements of installations used by the Air National Guard of the United States. 

r 13. The Secretary recommended closure of Otis Air National G w d  Base (Otis 

ANGB) and the distribution of fifteen F- 15 Primary Assigned Aircraft (PAA) of the 102d Fighter 

Wing to Air Guard Stations in Florida and New Jersey. 

Tbe BRAC Commission R e ~ o r t  
and Action bv the President and Congress 

14. Pursuant to Section 2914(d)(l) of the BRAC Act, the BRAC must transmit its 

report, "containing its findings and conclusions based on a review and analysis of the Secretary's 

recommendations," to the President by September 8,2005. Id. The President has until 

September 23,2005, to review the recommendations of the Secretary and the Commission and 

prepare a report containing his approval or disapproval of the Commission's recommendations in 

their entirety. Id. 2914 (e)(l). If the President disapproves the Commission's 



w recommendations in their entirety, the Commission may prepare a revised list of 

recommendations and transmit those to the President by October 20, 2005. Id. (S 2914 (e)(2). If 

the President disapproves the revised recommendations, the 2005 BRAC process is terminated. 

Id. rj 291 4 (e)(3). If the President approves either the original or revised recommendations, he - 
must send the approved list and a certification of approval to Congress. Id. 5 2903 (e). If 

Congress does not enact a resolution disapproving the approved recommendations in their 

entirety within 45 days after receiving the President's certification of approval, the Secretary must 

cany out all of the recommendations. Id. 2904 (a). 

15. In each of the four previous BRAC processes-occurring in 1988, 1991,1993, and 

1995- the President approved the BRAC Commission's recommendations in their entirety. 

16. Congress has never disapproved the President's base closure and realignment 

w decisions. 

17. On August 26,2005, the BRAC announced that its report to the President will 

recommend that (1) Otis ANGB be closed, (2) the 102nd Fighter Wing's fifteen F-15 PAA 

aircraft be moved to Barnes Air National Guard Base in Westfield, Massachusetts; and (3) the 

104th Fighter Wing's fifteen A- 10 PAA be moved &om Barnes ANGB to other States. 

Otis and Barnes ANGB 

18. Otis ANGB is located in Barnstable, Massachusetts, within the Massachusetts 

Military Reservation and ud~olly within the Commonwealth. 

1 9. Approximately 1 000 military positions are currently allotted to the 102d Fighter 

Wing at Otis NGB. Approximately 1000 military positions are currently allotted to the 104th 

Fighter Wing as Barnes ANGB. A substantial number of the members of these wings have 



QIv combat and homeland defense experience. The 102nd and 104th Fighter Wings constitute a 

well-trained, mission-ready state military force available to the Governor to perform state activity 

duty missions dealing with homeland security, natural disasters and other state missions. 

20. f i e  closure of Otis ANGB and the movement of the fifteen A-I 0 PAA of the 

104th Fighter Wing at Barnes ANGB and related actions will deprive the Governor of a 

significant amount of the total strength of the Massachusetts Air National Guard and will reduce 

the strength of Massachusetts military forces. 

2 1. These actions will deprive the Governor and the Commonwealth of a key joint 

base of operations possessing current and future military capabilities for homeland security 

missions throughout the Northeast United States. 

22. The 102nd Fighter Wing at Otis ANGB and the 104th Fighter Wing at Banes 

r ANGB are organized as units of the Massachusetts Air National Guard (state) and Air Combat 

Command (federal). 

23. The recommendations of the BRAC Commission regarding Otis and Barnes, if 

implemented, would constitute a change in the branch, organization or allotment of the units. 

24. In May 2005 and at all times subsequent to Secretary Rumsfeld's transmittal of the 

BRAC DoD Report to the BRAC Commission ltnd the BRAC Commission's recommendations 

regarding Otis ANGB and B m e s  ANGB, more than half of the forces there were not and 

currently are not in active federal service. 

25.  The recommendations of the BRAC Commission regarding Otis ANGB and 

Barnes ANGB constitute a relocation or withdrawal of a unit of the Air National Guard. 

26. At no time during the 2005 BRAC process has Secretary Rumsfeld requested or 



obtained the approval of Governor Romney or his authorized representatives to withdraw or 

change the branch, organization or allotment of the units of the Massachusetts Air National 

Guard at issue. 

27. At no time during the 2005 BRAC process has any authorized representative of 

Secretary Rumsfeld, the Department, or the BRAC Commission requested or obtain the approval 

of Governor Rornney or his authorized representatives to withdraw or change the branch, 

organization or allotment of the units of the Massachusetts ANG at issue. 

28. On September 1,2005, Governor Romney sent a letter to Secretary Rumsfeld and 

Chairman Principi stating that he has not consented to the closure of Otis ANGB or the 

reassignment of the aircraft of the 102nd or 104th Fighter Wings. A copy of Governor Romney's 

letter is attached to this complaint as Exhibit A. 

RIPENESS FOR JUDICIAL REVIEW 

29. Pursuant to the military base closure and realignment process set forth in the 

BRAC Act, Secretary Rurnsfeld has finally and completely fulfilled his obligation to make 

recommendations with respect to the 2005 round of realignments and closure of military 

installations. No further action by the Secretary or the Department is required before Otis ANGB 

is closed and the fifteen A-10 PAA from Barnes ANGB are ordered moved. 

30. Pursuant to the military base closue and realignment process set forth in the 

BRAC Act, the BRAC Commission has finally and completely fblfilled its reporting 

requirements with respect to the 2005 round of realignrne~rts and closure of military installations, 

save for its duty to transmit its report to the President by September 8,2005. No further action 

by the BRAC Commission is required before Otis ANGB is closed and the fifteen A-10 PAA 



w from Barnes ANGB are moved. 

IRREPARABLE HARM 

3 1. The Governor's right to withhold consent to action to close, relocate, realign, 

withdraw, deactivate, or change the branch, organization or allotment of Otis ANGB and the 15 

A-10 aircraft at Barnes ANGB has been nullified by the recommendations of the Secretary and 

the BKAC Commission. 

32. Neither the President nor Congress may remove Otis and Barnes ANGB from the 

list of recommended closures and realignments unless they reject the BRAC Commission's 

recommendations in their entirety. Furthermore, it would be historically unprecedented for the 

President or Congress to reject an entire slate of closure and realignment recommendations. 

Moreover, as described above, the closure and realignment recommendations will become law 

within 45 legislative days afler the President approves them. The President must act by w - 
September 23,2005. 

33. Absent a temporary restraining order, the harm as alleged herein will be 

irreparable. The recommendations of the Commission would nullifjr the power of the Governor 

to withhold his consent, deprive him of a vital homeland security asset, degrade his ability to 

defend the security of the citizens of the Commonwealth, and deter enlistments and re- 

enlistments in the Massachusetts Air National Guard. 

Absent a temporary restraining order, and after action by the President on or 

before September 23,2005, judicial review of the report of the Commission may be contested by 

the United States under Dalton v. Svecter, 5 1 1 U.S. 462 (1 994). 



FIRST CLAIM FOR DECLARATORY RELIEF (MILITIA CLAUSE) 

34. Plaintiff incorporates by reference and re-allege paragraphs I through 33, above. 

35. Article I, 4 8, cl. 16, authorizes Congress to "provide for organizing, arming, and 

disciplining, the Militia, and for governing such Part of them as may be employed in the service 

of the United States, reserving to the States respectively, the Appointment of the Officers, and 

the Authority of training the Militia according to the discipline prescribed by Congress." 

36. The National Guard is the militia reserved to the States by Article I, 8 8, cl. 16, 

37. Pursuant to Article I, 9 8, cl. 16, no base, branch, organization or allotment of a 

National Guard unit not then in federal service and located entirely within a State may be closed 

or materially changed by the Secretary or the Commission without the consent of the Governor of 

that State. 

38. The Commission, in recommending that Otis ANGB be closed and that the PAA 
- 

at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to 

close Otis ANGB, have violated the Militia Clause. 

SECOND CLAIM FOR DECLARATORY RELIEF (32 U.S.C. 8 104) 

3 9. Plaintiff incorporates by reference and re-allege paragraphs I through 38, above. 

40. Title 32 U.S.C. 8 104(a) provides that "each State . . . may fix the location of the 

units and headquarters of its National Guard" 

41. Title 32 U.S.C. § 104(c) provides that "no change in the branch, organization, or 

allotment of a unit located entirely within a State may be made without the approval of its 

governor." 

42. The National Guard is the militia reserved to the States by Article I, 9 8, cl. 16. 



43. The Commission, in recommending that Otis ANGB be closed and that the PAA 

at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to 

close Otis ANGB, have violated 32 U.S.C. 5 104. 

THIRD CLAIM FOR DECLARATORY RELIEF (10 U.S.C. 5 18238) 

44. Plaintiff incorporates by reference and re-allege paragraphs 1 through 43. 

45. Title 10 U.S.C. 5 18238 provides: "A unit of the Anny National Guard of the 

United States or the Air National Guard of the United States may not be relocated or withdrawn 

under this chapter without the consent of the governor of the State . . . ." 
46. The National Guard is the militia reserved to the States by Article I, 5 8, cl. 16. 

47. The Commission, in recommending that Otis ANGB be closed and the PAA at 

issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to close 

Otis ANGB, have violated 10 U.S.C. 4 18238. 

PRAYERS FOR RELIEF 

WHEREFORE, Governor Romney requests that the Court grant the following 

relief: 

a. temporarily restrain the Commission, Chairman Principi, and the BRAC 

Commissioners fiom including recommendations to close Otis ANGB, move 

fifteen F-15 aircraft fiom Otis ANGB to Barnes Air National Guard Base in 

Westfield, Massachusetts, and move fifteen A-10 aircraft f?om Barnes to other 

States in their final report and recommendations to be transmitted to the President 

on or before September 8,2005; 

b. preliminarily enjoin the Commission, Chairman Principi, and the BRAC 



Commissioners from including recommendations to close Otis ANGB, move 

fifteen F-15 aircraft fiom Otis ANGB to Barnes Air National Guard Base in 

Westfield, Massachusetts, and move fifteen A-10 aircraft f)om Barnes to other 

States in their final report and recommendations to be transmitted to the President 

on or before September 8,2005; 

c. permanently enjoin the Commission, Chainnan Principi, and the BRAC 

Commissioners fiom including recommendations to close Otis ANGB, move 

fifteen F- 15 aircraft fiom Otis ANGB to Barnes Air National Guard Base in 

Westfield, Massachusetts, and move fifteen A-10 aircraft fkom Barnes to other 

States in their final report and recommendations to be transmitted to the President 

on or before September 8,2005. 

d. declaring that the Commission, in recommending that Otis ANGB be closed, 

fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A- 

10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action 

to accomplish these ends without the consent of the Governor, has violated the 

Militia Clause of the United States Constitution; 

e. declaring that the Commission, in recommending that Otis ANGB be closed, 

fifteen F-15 aircrafl be moved from Otis ANGB to Barnes ANGB, and fifteen A- 

10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action 

to accompjish these ends without the consent of the Governor, has violated 32 

U.S.C. 5 104; 

f. declaring that the Commission, in recommending ihat Otis ANGB be closed, 



fifteen F- 15 aircraft be moved fiom Otis ANGB to Barnes ANGB, and fifteen A- 

10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action 

to accomplish these ends without the consent of the Governor, has violated 10 

U.S.C. 4 18238; 

g. declaring that the challenged portions of the BRAC DoD report are null and void; 

h. declaring that the portion of the BRAC Report that recommends that Otis ANGB 

be closed, fifteen F-15 aircraft be moved &om Otis ANGB to Barnes ANGB, and 

fifteen A-1 0 aircraft at Barnes ANGB be moved to other States, is null and void; 

i .  enjoining the Secretary fiom taking any action to close Otis ANG, move the 

fifteen F-15 aircraft fiom Otis ANGB to Barnes ANGB, or move the fifteen A-10 

aircraft at Barnes ANGB to other States; and 

j. awarding such W e r  relief as the Court deems appropriate. 

W. MITT ROMNEY 
GOVERNOR OF THE 
COMMONWEALTH OF MASSACHUSETTS 

By his attorneys, 
THOMAS F. REILLY 
ATTORNEY GENERAL 

! fb*i!; I, , ?  \Ah< 
\ . I  , 

David R. ~ e r r i ~ & ~ 0  # 550843 

Dated: September 7,2005 

Thomas A. ~Gicb, BBO # 030040 
Assistant Attorneys General 
One Ashburton Place 
Boston, MA 02 108 
(617) 727-2200, ext. 2050,3380 



MflT  ROMNEY 
OOVEllYOR 

KERRY HEALEY 
LLEWEYANT aovEunou 

THE COMMONWEALTH OF MASSACHUSETTS 
EXECUTIVE DEPARTMENT 

STATE HOUSE BOSTON 02133 

(61 7) 725-4000 

September 1,2005 

The Honorable Donald H. Rurnsfeld 
Secretary of Defense 
1000 Defense Pentagon 
Washington, DC 203 10- 1000 

The Honorable Anthony J. Principi, Chairman 
Base Realignment and Closure Commission 
Polk Building, Suite 600 
2521 South Clark Street 
Arlington, VA 22202 

Dear Secretary Rumsfeld and Chairman Principi: 

I am writing to state that I have not consented to the following: 

(1) The Department of Defense's recommendation to close Otis Air National Guard 
(ANG) Base and move the 102"~ Fighter Wing's aircraft to bases in other states; 

(2) The BRAC Commission's recommendation to move the 102"~ Fighter Wing's 18 
F-15 aircraft from Otis ANG Base to Barnes ANG Base and close Otis ANG 
Bast; and 

(3) The BRAC Commission's recommendation to move the 1 0 4 ~  Fighter Wing's 15 
A- 10 aircraft from Barnes ANG base to other states. 

Because I have not consented to the closure of Otis ANG Base, the reassignment of 
the 102" Fighter Wing's aircraft, or the reassignment of the 104'~ ~ i ~ h t e r  Wing's aircraft, 
these recommendations appear to violate 10 U.S.C. Section 18238 and 32 U.S.C. Section 
104(c), which require gubernatorial consent for such actions. 

Mitt ~ o m e y  / 
Governor 



a0 U O  (Rev 11901 Summons In Clvrl ARmn 

DISTRICT OF Massachusetts 

'111111 
W. >litt Ranney, in his o f f i c i a l  capacity a s  Governor 
of the m n w e a l t h  of -%ssachusetts SUMMONS IN .A CIVIL ACTION 

V. CASE NUMBER: 
Donald 3. Rmsfeld, i n  h i s  o f f i c i a l  capacity a s  Secretary of 
Defense of the U n i t e d  States of America; The Defense Base Closure 
and Realiqment C m ' n ;  Anthony J. Przncipi, a s  Chairman and 
James H. Bilbray, ,Dkili? Coyle, Harol W. Gehman, Jr., James V. 
Vinson, James T. H i l l ,  Lloyd W. Newton, Same1 K. Skinner, and 
Sue E. Turner a s  mgnbers of the Defense Base C l o s u r e  and 
Realignment C m ' n  

Harold W. -Gehlnan, Jr . 
Base Realignment and Closure Ccrrmission 
Polk Building, Suite 600 
2521 South Clark Street  
Arlington; VA 22202 

YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon 

w 
PLAINTIFF'S ATTORNEY Inane ana osonrsl 

Thanas A. Barnico 
Assistant Attorney General 
One Ashburton Place 
Boston, 191 02108 

an answer to the complaint which is herewith served upon you, within (oD days after service of 
this sunlmons upon you, exciusiv.: of the day of sewice. If you fail to do so, judgment by default will be taken 
agalnst you for the relief demandea in the complaint. 

SEP 0 7 280B 
DATE 



I 
Check one box below to indicate appropriate method of sewice 

*O 440 (Rff 1BO00) Summonr m I Clvll *son 

RETURN OF SERVICE 

( Served personally upon b e  defendant. Place where served : I 

S W ~ I C ~  of the Summons and Compla~nt was made by  me' 

NAME OF SERVER (PRINT) 

0 Left copies thereof at the defendant's dwelling house or  usual place of abode with a person of suitable age md 
discretior1 then residing therein. 
Name of person w i th  &.om the summons and complaint were left: 

DATE 

TITLE 

1 0 Returned unexecuted: 

I Other (specify): 

I 1 

DECLARATION OF SERVER 

SiATEMENT OF SERVICE FEES 

1 declare under penalty o f  perjury under the lam of  the United States o f  America that tho foregoing infor 
contained i n  the Return o f  Service and Statement of Service Fees i s  true and correct. 

TRAVEL 

Executed on 
&n S~gna wre of Server 

SERVICES TOTAL 

1) AS to who may n r v e  r rumnonj roo Rule 4 of tnr Foerrrl Rulw 01 Clvl l  PTDCOQU~~. 



W S  44 (Rev. I 1h4) CIVIL COVER SHEET 

(c) Attorney's (Firm Nmh, Address. and Telephonc Number) I A t m m ~ ( E h m l  

The JS 44 civil cover sheel rnd th. information rnncained hacio ncirhnre lrcc nora plunent the filing and acrvice ofpleadin s or olhw ape= as ~ r c d  by law, except as provided 
hu l a g  n*r ofcoufi. ~lu f o m  .pplovtd byhe Judicial ~onfcrarce  oPthc ~nited%tatcs in September 1974, is ~ U I I U I  f o r k  uw of tRe Clerk of owt for the pwpmc of ~nitutmn~ 

% v ~ l  docket shed. (SEEMSTRUmONS ON THE REVERSEOF THE FORU) 

Thomas A. Bamico, Assistant Attorney General 1 United State6 Attorney MichaeI Sullivan, One Courthouse Way, 

R E  ~ ~ ~ ~ E o f i c i a l  capacity as ~ovcrnor of the 
Commonwealth of Massachusetts, 

@) County of Residence of First Listed Plaintiff Suffok 
(EXCEPT IN U.S. PWWIFF CASES) 

One Ashburton Place, Boston, MA 02108 I Suite 9200, Boston, MA 022 10 

11. BASIS OF SURISDICTION WIKX m "x" in one BOX Only) I 111. CITIZENSHIP OF PRINCIPAL PARTIE&PI~~ m 2- in ~ n c  BOX for plaintiff 

DEFENDANTS 
Donald Com'n, H. Anthon Rumsfeld, J Princi Secrctw i, Chairman, of Defense. and Defense James B ~ s e  H. Bilbray, Closure Phil' and Realignment Coylc, HwId 

W. ~ d u ~ .  h.. V. daon. ~a- T. H~O, uo W. N-, &el K Skinner, 8 and Suc E Turner, 4 members of the Ddansc Bast losuv and Rcallghment Comm'n 
Corny of Residcnct of First Listed Defendant 

(IN U.S. PLAINTIFF CASES ONLY) 

NOTE: IN LAND CONDEMNAflON CASES. USE THE LOCATION OF THE 
LAND INVOLVED. 

0 1  U.S.Gavanm~~~t 0 3 FaQllQutrtion 
Plaintiff (US. Oovcmmcnt Not 1 Party) I (For Divmity Cases Only) and One Box for Defendant) 

PTF DEF PTF DEF 
Citizen ofThis State 0 1  01  ~ t c d o r P r i n c i p r ( P I ~ c c  0 4  0 4  

of Burirrrs In l h i s  Slate 

I PERSONUINJURY PeRSONALINJWRY 0 610 Agriculn~~~ I I 0 422 App.128 USC 158 0 400 S a c  Reapportionment 
0 3 l O A i i h  Cl 362 P c n d  1qjtu-y - 0 620 Other Food & Dny 0 423 Withdrawal I 0 410A111impt 
0 315AirpLacProduct M c d b h b c t i w  0 625 h n  Relaud Sdnnc 28 USC 157 0 430 BurklpndBankin~ 

1 2 U.S. Govemmcat 0 4 Divcrrity 
Defendant 

(ludic& Ci-hip of PIRia in Itan IU) 

0 140 fkgoti.ble Ins&umcnt ~ U l y  0 365 ~arcn.linjuty - 0 450Cammerce 
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) 0 345 Muim RoQcl 0 370 0cherFnud 0 6 I0 Seketive Saviec 
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meran's 8-fn 0 350 Mobr Vehicle 0 38001hcrPcrumrl 

C i t i i  of Anha State 0 2 0 2 Ineolponted andF'rincii Plaa b 5 0 5 
oFBuitKss In Another State 

Cicizw or Subjed of 1 0 3 0 3 ForcignNuion 0 6  0 6  

IZUSC3410 
e 890 0(bn Statutoty Actions 
0 891 Agricultural Acts 
0 892 Ecanmnic Subiliation AC( 
0 893 Envirommcnul Matters 
0 894 Energy AUoation ACI 
0 895 F d m  oflnfomution 
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0 950 Cdtutionality of 
State SI.hdw 

V. ONGIN lPlpam"]r'inOneBmOnlvl Ab~ea l  to District - -  - , , Tmsfmcdfrorn 0 
higina! 0 ' 2 ~ - v ~ h m  a Rcmandcdfrom Reinstated or another district 

~ d g e  from 
Multidjslrict ' Magistrate 

oce ~n Sta wt  hwlla teCourt  RcoDencd hcc~fv)  Pr cd e tcCo Litigatlon l u  
1 Cite the U.S. Civil Statute uadcr which you are filing (Do not cite j u M d i o m a l  statutes unless diversity): 

COMPLAINT': UNDER F.R.C.P. 23 JURYDEMAM): 0 Yes h o  

VITI. RELATED CASE(S) (SQhw)I 

IF ANY JUDGE DOCKET NUMBER 

DATE IGNA'NRE OF ATTORNEY OF 

:\ I\ c$ 
POR O m C E  USEONLY 

V1. CAUSE OF 

--m# AMOUNT APPLYING IFP JUDGE MAG JUDGE 

Bnef description of caw: Defendants' actions in tecommdmg c osure o is Air atio ase wi out o binin 
approval of hvenor violun U.S. C o d  an. 1.57, cl. 16f132 l%.Eg and I t U . S . l .  1 18h8 

vII. REQUESTED IN U CHECK F THIS IS A CLASS ACTION DEMAND S CHECK YES only if demanded in complaint: 



UNITED STATES DlSTRlCT COURT 
DISTRICT OF MASSACHUSETTS 

1. Title of case (name of first party on each side only) 
W. Mitt Rornney v. Donald H. Rurnsfeld 

2. Category in which the case belongs based upon the numbered nature of suit code listed on the civil cover sheet (See local 

I. 160,410,470,535, R23, REGARDLESS OF NATURE OF SUIT. 

11. 195,196,368,400,440,Ul446,540,550,555,625, 710,720,730, *Also complete A0 120 or A 0  121 
740,790,791,820', 810.. 840'. 850,890,892-894,895,950. for patent, trademark or copyright cases 

3. Title and number, If any, of related cases. (See local rule a.l(g)). I more Ulan one prior related case has been filed in this 
district please i n d i i e  the title and number of the first nled case in this court. 

None 

4. Has a prior action between the same mrtles and based on the same claim ever been filed In this court? 
YES NO 

5. Dws the wmpbint in this case question the constitutionality of an act of congress affecting the publlc interest7 (See 28 USC 
§=3) 

YES NO 
If so, Is the U.S.A or an omcer, agent or employee of the U.S. a party? - 

YES NO 

6. Is this case required to be heard and determined by a dlstrlct court of three judger pursuant to title 28 USC g7.2841 

7. Do of the parties In this action, excluding governmental agencies of the united states and the Commonwealth of 
Massrchusotta (ugovemmental agencies"), residing in Massachusetts reside in the m e  division? - (See Local Rule 40.l(d)). 

A If yes, in which division d o g  of the non-governmental parties reside? 

Eastem Division Central Divlslon Western Division 

B. W no, in which division do the majority of the plaintiffs or the only parties, excluding governmental agencies, 
residing in Massachusetts reside7 

Eastern Division central ~ iv is ion 0 Western Division 

8. If filing a Notice of Removal - m there any motions pending in the state court requiring the attention of this Court7 (If yes, 
submit a separate sheet identifying the motions) 

YES NO 

(PLEASE TYPE OR PRINT) 

ArrORNETS Thomas A. Barnico, Assistant Attorney General 

~ D R E S  One Ashburton Place, Boston, MA 021 08 
E W H o N E  NO. (617) 727-2200, ext. 3380 



N~AI'JE R FrSr!tvt ,..-,.*- -- . .- 
~ C F  ISSUEI' . -.- .-. --. .-.. - UNITED STATES DISTRICT COURT 

BY DPTY. CLK.&---_ .- 
DISTRICT OF MASSACHUSETTS 

DATE 9 . 7 -I! __L- 

W. MITT ROMNEY, in his official capacity as 
Governor of the Commonwealth of Massachusetts, 

Plaintiff, 

v. 
CNIL ACTION 
NO. 05-CV- 

DONALD H. RUMSFELD, in his official capacity 
as Secretary of Defense of the United States of 
America, 

THE DEFENSE BASE CLOSURE AND 1 ~3 q - 
REALIGNMENT COMMISSION, $3 i 

t.& ?.,;:*, 

ANTHONY J. PRINCIPI, in his official capacity as 
Chairman of the Defense Base Closure and 1 
Realignment Commission, and w 
JAMES H. BILBRAY, PHILIP COYLE, HAROLD 
W. GEHMAN, JR., JAMES V. W O N ,  JAMES 
T. HILL, LWM) W. NEWTON, SAMUEL K. 
SKMNER, and SUE E. TURNER, in their official 
capacities as members of the Defense Base Closure 
and Realignment Commission, 

Defendants. I 

1. This complaint arises fiom actions of the Department of Defense and the Defense 

Base Closure and Realignment Commission ("BRAC Commission") recommending the closure 

of Otis Air National Guard Base in Barnstable, Massachusetts, the movement of fifteen F-15 

aircraft from Otis ANGB to Barnes Air National Guard Base in Westfield, Massachusetts and the 

movement of fifteen A-1 0 aircrafl from Barnes ANGB to other States, without seeking or 



obtaining the approval of the Governor of the Commonwealth of Massachusetts. The plaintiff 

Governor has declined to consent to such closure and movement of aircraft and seeks (I) a 

temporary restraining order and a preliminary injunction enjoining the defendants, pending a 

final decision by this Court on all of plaintiff's claims and untiI fiuther order of the Court, from 

transmitting a final report to the President of the United States, due on September 8,2005, 

pursuant to the Base Closure and Realignment Act of 1990, 104 Stat. 1808, as amended, note 

following 10 U.S.C. 2687 (West 1998,2005 Supp.) (the "BRAC Act"), that includes the 

recommendation to close Otis Air National Guard Base, the movement of fifteen F-15 aircraft 

from Otis ANGB to Barnes Air National Guard Base in Westfield, Massachusetts and the 

movement of fifteen A-10 aircraft from Barnes ANGB to other States, without the consent of the 

Governor and (2) a declaration that such a report violates the United States Constitution, Article 

I, $8 ,  cl. 16, and 32 U.S.C. $ 104, and 10 U.S.C. 4 18238. 

\ PARTIES 

2. Plaintiff W. Mitt Romney (the Governor) is the duly elected Governor of the 

Commonwealth of Massachusetts (the Commonwealth). The Governor is the "commander-in- 

chief' of the "military forces" of the Commonwealth and has the power under its constitution "to 

assemble the whole or any part of them for training, instruction or parade, and to employ them 

for the suppression of rebellion, the repelling of invasion, and the enforcement of the laws." 

Massachusetts Constitution Pt. 2, c. 2, $ 1, art. 7. Govemor Rornney is the commander-in-chief 

of the Massachusetts National Guard. Id 

3. Defendant DonaId H. Rumsfeld ("Secretary Rumsfeld") is the Secretary of 

Defense of the United States Department of Defense (DoD). He is sued in his oficial capacity. 



The BRAC Act sets forth the process by which military bases in the United States and its 

territories are identified for ctosure or realignment. Pursuant to the BRAC Act, Secretary 

Rumsfeld is authorized to make recommendations for the closure and realignment of military 

bases in the United States to the BRAC Commission. He is authorized to oversee, direct, and 

implement the closure or realignment of military bases pursuant to the BRAC process. 

4. Anthony J. Principi is the Chairman of the B M C  Commission. He is sued in his 

official capacity. 

5. Defendants James H. BiIbray, Philip Coyle, Harold W. Gehman, Jr., James V. 

Vinson, James T. Hill, Lloyd Newton, Samuel K. Skinner and Sue E. Turner are members of the 

BRAC Commission (collectively "the BRAC Commissioners"). The BRAC Commissioners are 

sued in their official capacities. 

JURISDICTION AND VENUE 

6. This action arises under the Militia Clause of the United States Constitution, art. 

I , §  8, cl. 16, and the following federal statutes: 10 U.S.C. $ 18238 and 32 U.S.C. fi 104. This 

Court has jurisdiction over this action pursuant to 28 U.S.C. § 133 1 because it arises under the 

Constitution and laws of the United States. 

7.  This Court has authority to enter a declaratory judgment in this action under 28 

U.S.C. § 2201 and Fed. R. Civ. P. 57. 

8. Venue is proper in this judicial district under 28 U.S.C. 8 1391 (a)(2) because a 

substantial part of the acts on which this action is based occurred within this district and a 

substantial part of the property that is the subject of this action is situated within this judicial 

district. 



FACTUAL ALLEGATIONS 

The Recommendations of the Secretary 

9. On May 13,2005, Secretary Rumsfeld transmitted to the BRAC Commission the 

Department of Defense Base Closure and Realignment Report ("BRAC DoD Report"). 

10. The BRAC DoD Report was prepared by the Department pursuant to the BRAC 

Act. 

1 1. The BRAC DoD Report contains the Department's recommendations to realign or 

close military installations within the United States and its territories. 

12. M i l e  preparing its BRAC DoD Report, the Department considered the 

requirements of installations used by the Air National Guard of the United States. 

13. The Secretary recommended closure of Otis Air National Guard Base (Otis 

ANGB) and the distribution of fifteen F- 15 Primary Assigned Aircraft (PAA) of the 102d Fighter 

Wing to Air Guard Stations in Florida and New Jersey. 

The BRAC Commission Re~ort 
and Action bv the President and Congress 

14. Pursuant to Section 2914(d)(l) of the BRAC Act, the BRAC must transmit its 

report, "containing its findings and conclusions based on a review and analysis of the Secretary's 

recommendati ns," to the President by September 8,2005. Id. The President has until 
¶ 

September 23,2005, to review the recommendations of the Secretary and the Commission and 

prepare a report containing his approval or disapproval of the Commission's recommendations in 

their entirety. J& 5 2914 (e)(l). If the President disapproves the Commission's 



'V recommendations in their entirety, the Commission may prepare a revised list of 

recommendations and transmit those to the President by October 20, 2005. Id. 2914 (e)(2). If 

the President disapproves the revised recommendations, the 2005 BRAC process is terminated. 

Id. 5 2914 (e)(3). If the President approves either the original or revised recommendations, he - 
must send the approved list and a certification of approval to Congress. a § 2903 (e). If 

Congress does not enact a resolution disapproving the approved recommendations in their 

entirety within 45 days after receiving the President's certification of approval, the Secretary must 

cany out all of the recommendations. Id. 5 2904 (a). 

15. In each of the four previous BRAC processes+ccurring in 1988, 1991,1993, and 

1995- the President approved the BRAC Commission's recommendations in their entirety. 

16. Congress has never disapproved the President's base closure and realignment 

V decisions. 

17. On August 26,2005, the BRAC announced that its report to the President will 

recommend that (1) Otis ANGB be closed, (2) the 102nd Fighter Wing's fifteen F-15 PAA 

aircraft he moved to Barnes Air National Guard Base in Westfield, Massachusetts; and (3) the 

104th Fighter Wing's fifteen A- 10 PAA be moved fiom Barnes ANGB to other States. 

Otis and Barnes ANGB 

18. Otis ANGB is located in Barnstable, Massachusetts, within the Massachusetts 

Military Reservation and u41olly within the Commonwealth. 

19. Approximately 1000 military positions are currently allotted to the 102d Fighter 

Wing at Otis NGB. Approximately 1000 military positions are currently allotted to the 104th 

Fighter Wing as Barnes ANGB. A substantial number of the members of these wings have 



V combat and homeland defense experience. The 102nd and 104th Fighter Wings constitute a 

well-trained, mission-ready state military force available to the Governor to perform state activity 

duty missions dealing with homeland security, natural disasters and other state missions. 

20. The closure of Otis ANGB and the movement of the fifteen A-1 0 PAA of the 

104th Fighter Wing at Barnes ANGB and related actions will deprive the Governor of a 

significant amount of the total strength of the Massachusetts Air National Guard and will reduce 

the strength of Massachusetts military forces. 

2 1. These actions will deprive the Governor and the Commonwealth of a key joint 

base of operations possessing current and future military capabilities for homeland security 

missions throughout the Northeast United States. 

22. The 102nd Fighter Wing at Otis ANGB and the 104th Fighter Wing at Barnes 

ANGB are organized as units of the Massachusetts Air National Guard (state) and Air Combat 

Command (federal). 

23. The recommendations of the BRAC Commission regarding Otis and Barnes, if 

implemented, would constitute a change in the branch, organization or allotment of the units. 

24. In May 2005 and at all times subsequent to Secretary Rumsfeld's transmittal of the 

BRAC DoD Report to the BRAC Commission and the BRAC Commission's recommendations 

regarding Otis ANGB and Barnes ANGB, more than half of the forces there were not and 

currently are not in active federal service. 

25.  The recommendations of the BRAC Commission regarding Otis ANGB and 

Barnes ANGB constitute a relocation or withdrawal of a unit of the Air National Guard. 

26. At no time during the 2005 BRAC process has Secretary Rumsfeld requested or 



w obtained the approval of Governor Rornney or his authorized representatives to withdraw or 

change the branch, organization or allotment of the units of the Massachusetts Air National 

Guard at issue. 

27. At no time during the 2005 BRAC process has any authorized representative of 

Secretary Rumsfeld, the Department, or the BRAC Commission requested or obtain the approval 

of Governor Romney or his authorized representatives to withdraw or change the branch, 

organization or allotment of the units of the Massachusetts ANG at issue. 

28. On September 1,2005, Governor Romney sent a letter to Secretary Rumsfeld and 

Chairman Principi stating that he has not consented to the closure of Otis ANGB or the 

reassignment of the aircraft of the 102nd or 104th Fighter Wings. A copy of Governor Romney's 

letter is attached to this complaint as Exhibit A. 

RIPENESS FOR JUDICXAL REVIEW 

29. Pursuant to the military base closure and realignment process set forth in the 

BRAC Act, Secretary Rumsfeld has finally and completely fulfilled his obligation to make 

recommendations with respect to the 2005 round of realignments and closure of military 

installations. No further action by the Secretary or the Department is required before Otis ANGB 

is closed and the fifteen A-10 PAA fiom Barnes ANGB are ordered moved. 

30. Pursuant to the military base closure and realignment process set forth in the 

BRAC Act, the BRAC Commission has finally and completely filfilled its reporting 

requirements with respect to the 2005 round of realignments and closure of military installations, 

save for its duty to transmit its report to the President by September 8,2005. No further action 

by the BRAC Commission is required before Otis ANGB is closed and the fifteen A-10 PAA 



w from Barnes ANGB are moved. 

IRREPARABLE HARM 

3 1 .  The Governor's right to withhold consent to action to close, relocate, realign, 

withdraw, deactivate, or change the branch, organization or allotment of Otis ANGB and the 15 

A-1 0 aircraft at Barnes ANGB has been nullified by the recommendations of the Secretary and 

the BRAC Commission. 

32. Neither the President nor Congress may remove Otis and Barnes ANGB fiom the 

list of recommended closures and realignments unless they reject the BRAC Commission's 

recommendations in their entirety. Furthermore, it would be historically unprecedented for the 

President or Congress to reject an entire slate of closure and realignment recommendations. 

Moreover, as described above, the closure and realignment recommendations will become law 

within 45 legislative days after the President approves them. The President must act by w 
September 23,2005. 

33. Absent a temporary restraining order, the hann as alleged herein will be 

irreparable. The recommendations of the Commission would nullify the power of the Governor 

to withhold his consent, deprive him of a vital homeland security asset, degrade bis ability to 

defend the security of the citizens of the Commonwealth, and deter enlistments and re- 

enlistments in the Massachusetts Air National Guard. 

Absent a temporary restraining order, and after action by the President on or 

before September 23,2005, judicial review of the report of the Commission may be contested by 

the United States under Dalton v. Svecter, 5 11 U.S. 462 ( I  994). 



FIRST CLAIM FOR DECLARATORY RELIEF (MILITIA CLAUSE) 

34. Plaintiff incorporates by reference and re-allege paragraphs 1 through 33, above. 

35. Article I, $ 8, cl. 16, authorizes Congress to "provide for organizing, arming, and 

disciplining, the Militia, and for governing such Part of them as may be employed in the service 

of the United States, reserving to the States respectively, the Appointment of the Officers, and 

the Authority of training the Militia according to the discipline prescribed by Congress." 

36. The National Guard is the militia reserved to the States by Article I, 5 8, cl. 16. 

37. Pursuant to Article I, 4 8, cl. 16, no base, branch, organization or allotment of a 

National Guard unit not then in federal service and located entirely within a State may be closed 

or materially changed by the Secretary or the Commission without the consent of  the Governor of 

that State. 

38. The Commission, in recommending that Otis ANGB be closed and that the PAA w 
at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to 

close Otis ANGB, have violated the Militia Clause. 

SECOND CLAIM FOR DECLARATORY RELIEF (32 U.S.C. 8 104) 

39. Plaintiff incorporates by reference and re-allege paragraphs 1 through 38, above. 

40. Title 32 U.S.C. 4 104(a) provides that "each State . . . may fix the location of the 

units and headquarters of its National Guard." 

41. Title 32 U.S.C. 4 104(c) provides that "no change in the branch, organization, or 

allotment of a unit located entirely within a State may be made without the approval of its 

governor. " 

42. The National Guard is the militia reserved to the States by Article I, 4 8, cl. 16. 



43. The Commission, in recommending that Otis ANGB be closed and that the PAA 

at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to 

close Otis ANGB, have violated 32 U.S.C. § 104. 

THIRD CLAIM FOR DECLARATORY RELIEF (10 U.S.C. fj 18238) 

44. Plaintiff incorporates by reference and re-allege paragraphs I through 43. 

45. Title 10 U.S.C. 5 18238 provides: "A unit of the A m y  National Guard of the 

United States or the Air National Guard of the United States may not be relocated or withdrawn 

under this chapter without the consent of the governor of the State . . . ." 
46. The National Guard is the militia reserved to the States by Article I, $ 8, cl. 16. 

47. The Commission, in recommending that Otis ANGB be closed and the PAA at 

issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to close 

Otis ANGB, have violated I0 U.S.C. 4 18238. 

w 
PRAYERS FOR RELIEF 

WHEREFORE, Governor Rornney requests that the Court grant the following 

relief 

a, temporarily restrain the Commission, Chairman Principi, and the BRAC 

Commissioners fiom including recommendations to close Otis ANGB, move 

fifteen F-15 aircraft from Otis ANGB to Barnes Air National Guard Base in 

Westfield, Massachusetts, and move fifteen A-10 aircraft from Barnes to other 

States in their final report and recommendations to be transmitted to the President 

on or before September 8,2005; 

b. preliminariIy enjoin the Commission, Chairman Principj, and the BRAC 



Commissioners from including recommendations to close Otis ANGB, move 

fifteen F-15 aircraft fiom Otis ANGB to Barnes Air National Guard Base in 

Westfield, Massachusetts, and move fifteen A-10 aircraft h m  Barnes to other 

States in their final report and recommendations to be transmitted to the President 

on or before September 8,2005; 

c. permanently enjoin the Commission, Chairman Principi, and the BRAC 

Commissioners fiom including recommendations to close Otis ANGB, move 

fifteen F- 15 aircraft fiom Otis ANGB to Barnes Air National Guard Base in 

Westfield, Massachusetts, and move fifteen A-10 aircraft fiom Barnes to other 

States in their final report and recommendations to be transmitted to the President 

on or before September 8,2005. 

d. declaring that the Commission, in recommending that Otis ANGB be closed, 

fifteen F-15 aircraft be moved h m  Otis ANGB to Barnes ANGB, and fifteen A- 

10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action 

to accomplish these ends without the consent of the Governor, has vioIated the 

Militia Clause of the United States Constitution; 

e. declaring that the Commission, in recommending that Otis ANGB be closed, 

fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A- 

10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action 

to accomplish these ends without the consent of the Governor, has violated 32 

U.S.C. !$ 104; 

f. declaring that the Commission, in recommending that Otis ANGB be closed, 



fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A- 

10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action 

to accomplish these ends without the consent of the Governor, has violated 10 

U.S.C. $ 18238; 

g. declaring that the challenged portions of the BRAC DoD report are null and void; 

h. declaring that the portion of the BRAC Report that recommends that Otis ANGB 

be closed, fifteen F-15 aircraft be moved fiom Otis ANGB to Barnes ANGB, and 

fifteen A- 10 aircraft at Barnes ANGB be moved to other States, is null and void; 

1. enjoining the Secretary fiom taking any action to close Otis ANG, move the 

fifteen F-15 aircraft fkom Otis ANGB to Barnes ANGB, or move the fiReen A-10 

aircraft at Barnes ANGB to other States; and 

j, awarding such fbrther relief as the Court deems appropriate. 

W. MITT ROMNEY 
GOVERNOR OF THE 
COMMONWEALTH OF MASSACHUSETTS 

By his attorneys, 
THOMAS F. REILLY 
ATTORNEY GENERAL 

Thomas A. ~arnicb, BBO # 030040 
Assistant Attorneys General 
One Ashburton Place 
Boston, MA 02 108 
(617) 727-2200, ext. 2050,3380 

Dated: September 7,2005 



M M  ROMNEY 
OOWR)(OR 

KERRY HULEY 
UEUIEWAWT WVEANOR 

THE COMMONWEALTH OF MASSACHUSETTS 
EXECUTIVE DEPARTMENT 

STATE HOUSE BOSTON 02133 

(61 7) 725-4000 

The Honorable Donald 11. Rumsfeld 
Secretary of Defense 
1000 Defense Pentagon 
Washington, DC 203 10- 1000 

The Honorable Anthony J. Principi, Chairman 
Base Realignment and Closure Commission 
Polk Building, Suite 600 
2521 South Clark Street 
Arlington, VA 22202 

Dear Secretary Rumsfeld and Chairman Principi: 

September 1,2005 

I am writing to state that I have not consented to the following: 

(1) The Department of Defense's recommendation to close Otis Air National Guard 
(ANG) Base and move the 102"~ Fighter Wing's aircraft to bases in other states; 

(2) The BRAC Commission's recommendation to move the 102"~ Fighter Wing's 18 
F-15 aircraft from Otis ANG Base to Barnes ANG Base and close Otis ANG 
Base; and 

(3) The BRAC Commission's recommendation to move the 1 0 4 ~  Fighter Wing's 15 
A- 10 aircraft from Barnes ANG base to other states. 

Because I have not consented to the closure of Otis ANG Base, the reassignment of 
the 1 0 2 ~  Fighter Wing's aircraft, or the reassignment of the 104'~ Fighter Wing's aircraft, 
these recommendations appear to violate 10 U.S.C. Section 18238 and 32 U.S.C. Section 
104(c), which require gubernatorial consent for such actions. 

Mitt Governor Romey / 



a0 6AO I k v  1MI Summons In r C I V I ~  Acfmn 

D l ~ ~ ~ l ~ ~  OF Massachusetts 

w 
W. H i t t  Ranney, in h is  o f f ic ia l  capacity as  Governor 
of the Cammnwealth of -%ssachusetts SUMMONS IN A CIVIL ACTION 

v. CASE NUMBER: 
Donald 3. IhxTnsfeld, in h is  offic,ial capacity as Secretary of 
Defense of the United States of .%nerica; The Defense Base Closure 
and Realignment Camn'n; &lthony J. Principi, as  Chairman and 
James H. Bilbray, Philir, Coyle, Harol W. Gelman, Jr., James V. 
Vinson, Jams T. H i l l ,  Lloyd W. Newton, Same1 K. Skinner, and 
Sue E. Turner as &rs of the Defense Base Closure and 
Realignment C m '  n 

TO: Warn  uur CdQresr 01 Dnlenoano 

James V. Vinson 
Base Realiqmmt and Closure Canmission 
Polk Building, Suite 600 
2521 South Clark Street 
Arlington, VA 22202 

YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon 

V 
P L A I N T I F F ' S  A 7 T O R N E Y  Inane ana w m r l  

T h a s  A. Barnico 
Assistant Attorney General 
One Ashburton Place 
Boston, ;YR 02108 

an answer to the complaint which is herewith served upon you, within (00 days after service of 
this sunimons upon you, exciusiv.: of the day of service. If you fail to do so, judgment by default will be taken 
against you for the relief demandeo in the complaint. 

SEP 0 7 2005 
DATE 



1 Check one box h l o w  to tndicare 8ppmprr.re method of remice 
I 

AO 440 ~ R . v . 1 ~ 1  Summonr In s Ctvtl Amon 

RETURN OF SERVICE 

Served personally upon the defendant. Place where served : 

Service of the Summons and Complaint was made by me1 

NAME OF SERVER (PRINT) 

0 Left copies thereof at t h e  defendant's dwelling hause or usual place of abode with a person of suitrble age and 
discretion then residing therein. 
Name of person with whom the summons and complaint were left: 

DATE 

TITLE 

O Returned unexecuted: 
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- -- -- -- - I Other (specify): 1 

I I 
DECLARATION OF SERVER 
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STATEMENT OF SERVICE FEES 

I declare under penalty of perjury under tbe laws of the United States of America that tho foregoing inforrr 
contained in the Return of Service and Statement of Service Fees is  true and correct. 

T R A V E L  SERVICES 
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1) As to wno m y  nrve r summons r r  Rule 4 of rnr Fe4arrl Ru1.l of ClVll Ro-c*QU~*. 
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'(VMCF ISSUEP . ---.. ..-. --. -- UNITED STATES DISTRICT COURT 

BY DPTY. CLK 2 ---.. ....--.-- DISTRICT OF MASSACHUSETTS 
DATE d ' 7 -L .- 

W. MTTT ROMNEY, in his official capacity as 
Governor of the Commonwealth of Massachusetts, 

Plaintiff, 

v. 
CIVIL ACTION 
NO. 05-CV- 

DONALD H. RUMSFELD, in his official capacity 
as Secretary of Defense of the United States of 
America, 

THE DEFENSE BASE CLOSURE AND 
REALIGNMENT COMMISSION, -. ,".' 
ANTHONY J. PRINCIPI, in his official capacity as 
Chairman of the Defense Base Closure and I 
Realignment Commission, and w 
JAMES H. BILBRAY, PHlLP COYLE, HAROLD 
W. GEHMAN, JR., JAMES V. W O N ,  JAMES 
T. HILL, LLOYD W. NEWTON, SAMUEL K. 
SKMNER, and SUE E. TURNER, in their official 
capacities as members of the Defense Base Closure 
and Realignment Commission, 

Defendants. I 

1. This complaint arises fram actions of the Department of Defense and the Defense 

Base Closure and Realignment Commission ("BRAC Commission") recommending the closure 

of Otis Air National Guard Base in Barnstable, Massachusetts, the movement of fifteen F-15 

aircraft from Otis ANGB to Barnes Air National Guard Base in Westfield, Massachusetts and the 

movement of fifteen A- 10 aircraft from Barnes ANGB to other States, without seeking or 



w obtaining the approval of the Governor of the Commonwealth of Massachusetts. The plaintiff 

Governor has declined to consent b such closure and movement of aircraft and seeks (I) a 

temporary restraining order and a preliminary injunction enjoining the defendants, pending a 

final decision by this Court on all of plaintiffs claims and untiI fkther order of the Court, from 

transmitting a final report to the President of the United States, due on September 8,2005, 

pursuant to the Base Closure and Realignment Act of 1990, 104 Stat. 1808, as amended, note 

following 10 U.S.C. 2687 (West 1998,2005 Supp.) (the "BRAC Act"), that includes the 

recommendation to close Otis Air National Guard Base, the movement of fifteen F-I 5 aircraft 

from Otis ANGB to Barnes Air National Guard Base in Westfield, h$assachusetts and the 

movement of fifteen A-10 aircraft fiom Barnes ANGB to other States, without the consent of the 

Governor and (2) a declaration that such a report violates the United States Constitution, ArticIe 

w I, $8 ,  cl. 16, and 32 U.S.C. 5 104, and 10 U.S.C. 4 18238. 

, PARTIES 

2. Plaintiff W. Mitt Romney (the Governor) is the duly elected Governor of the 

Commonwealth of Massachusetts (the Commonwealth). The Governor is the "commander-in- 

chief' of the "military forces" of the Commonwealth and has the power under its constitution "to 

assemble the whole or any part of them for training, instruction or parade, and to employ them 

for the suppression of rebellion, the repelling of invasion, and the enforcement of the laws." 

Massachusetts Constitution Pt. 2, c. 2, $ 1, art. 7. Governor Rornney is the commander-in-chief 

of the Massachusetts National Guard. Id. 

3. Defendant DonaId H. Rurnsfeld ("Secretary Rumsfeld") is the Secretary of 

Defense of the United States Department of Defense (DoD). He is sued in his official capacity. 



The BRAC Act sets forth the process by which military bases in the United States and its 

territories are identified for closure or realignment. Pursuant to the BRAC Act, Secretary 

Rumsfeld is authorized to make recommendations for the closure and realignment of military 

bases in the United States to the BRAC Commission. He is authorized to oversee, direct, and 
* 

implement the closure or realignment of military bases pursuant to the BRAC process. 

4. Anthony J. Principi is the Chairman of the BRAC Commission. He is sued in his 

official capacity. 

5. Defendants James H. Biibray, Philip Coyle, Harold W. Gehman, Jr., James V. 

Vinson, James T. Hill, Lloyd Newton, Samuel K. Skinner and Sue E. Turner are members of the 

BRAC Commission (collectively "the BRAC Commissioners"). The BRAC Commissioners are 

sued in their official capacities. 

JURISDICTION AM) VENUE 

6. This action arises under the Militia Clause of the United States Constitution, art. 

1, 4 8, cl. 16, and the following federal statutes: 10 U.S.C. 3 18238 and 32 U.S.C. $ 104. This 

Court has jurisdiction over this action pursuant to 28 U.S.C. 4 1331 because it arises under the 

Constitution and laws of the United States. 

7. This Court has authority to enter a declaratory judgment in this action under 28 

U.S.C. 8 2201 and Fed. R. Civ. P. 57. 

8. Venue is proper in this judicial district under 28 U.S.C. $ 139 1 (a)(2) because a 

substantial part of the acts on which this action is based occurred within this district and a 

substantial part of the property that is the subject of this action is situated within this judicial 

district. 



PACTUAL ALLEGATIONS 

The RecornmendatZons of the Secretary 

9. On May 13,2005, Secretary Rurnsfeld transmitted to the BRAC Commission the 

Department of Defense Base Closure and Realignment Report ("BRAC DoD Report"). 

10. The BRAC DoD Report was prepared by the Department pursuant to the BRAC 

Act. 

1 1. The BRAC DoD Report contains the Department's recommendations to realign or 

close military installations within the United States and its territories. 

12. While preparing its BRAC DoD Report, the Department considered the 

requirements of installations used by the Air National Guard of the United States. 

13. The Secretary recommended closure of Otis Air National Guard Base (Otis 

ANGB) and the distribution of fifteen F-15 Primary Assigned Aircraft (PAA) of the 102d Fighter 

Wing to Air Guard Stations in Florida and New Jersey. 

Tbe BRAC Commission Re~ort 
and Action bv the President and Conpress 

14. Pursuant to Section 2914(d)(l) of the BRAC Act, the BRAC must transmit its 

report, "containing its findings and conclusions based on a review and analysis of the Secretary's 

recommendations," to the President by September 8,2005. Id. The President has u~ltil 

September 23,2005, to review the recommendations of the Secretary and the Commission and 

prepare a report containing his approval or disapproval of the Commission's recommendations in 

their entirety. Id. 5 2914 (e)(l). If the President disapproves the Commission's 



fw recommendations in their entirety, the Commission may prepare a revised list of 

recommendations and transmit those to the President by October 20, 2005. Id. 5 2914 (e)(2). If 

the President disapproves the revised recommendations, the 2005 BRAC process is terminated. 

Id. 8 2914 (e)(3). If the President approves either the original or revised recommendations, he - 

must send the approved list and a certification of approval to Congress. a 5 2903 (e), If 

Congress does not enact a resolution disapproving the approved recommendations in their 

entirety within 45 days after receiving the President's certification of approval, the Secretary must 

carry out all of the recommendations. Id. § 2904 (a). 

15. In each of the four previous BRAC processes-occurring in 1988,1991,1993, and 

1995- the President approved the BRAC Commission's recommendations in their entirety. 

16. Congress has never disapproved the President's base closure and realignment 

decisions. 

17. On August 26,2005, the BRAC announced that its report to the President will 

recommend that (1) Otis ANGB be closed, (2) the 102nd Fighter Wing's fifteen F-15 PAA 

aircraft be moved to Barnes Air National Guard Base in Westfield, Massachusetts; and (3) the 

104th Fighter Wing's fifteen A-10 PAA be moved fkom Barnes ANGB to other States. 

Otis and Barnes ANGB 

18. Otis ANGB is located in Barnstable, Massachusetts, within the Massachusetts 

Military Reservation and wholly within the Commonwealth. 

1 9. Approximately 1 000 military positions are currently allotted to the 102d Fighter 

Wing at Otis NGB. Approximately 1000 military positions are currently allotted to the 104th 

Fighter Wing as Barnes ANGB. A substantial number of the members of these wings have 



'cr' 
combat and homeland defense experience. The 102nd and 104th Fighter Wings constitute a 

well-trained, mission-ready state military force available to the Governor to perform state activity 

duty missions dealing with holneland security, natural disasters and other state missions. 

20. The closure of Otis ANGB and the movement of the fifteen A-1 0 PAA of the 

104th Fighter Wing at Barnes ANGB and related actions will deprive the Governor of a 

significant amount of the total strength of the Massachusetts Air National Guard and will reduce 

the strength of Massachusetts military forces. 

2 1. These actions will deprive the Governor and the Commonwealth of a key joint 

base of operations possessing current and h t u e  military capabilities for homeland security 

missions throughout the Northeast United States. 

22. The 102nd Fighter Wing at Otis ANGB and the 104th Fighter Wing at Banes 

I 
ANGB are organized as units of the Massachusetts Air National Guard (state) and Air Combat 

Command (federal). 

23. The recommendations of the BRAC Commission regarding Otis and Barnes, if 

implemented, would constitute a change in the branch, organization or allotment of the units. 

24. In May 2005 and at all times subsequent to Secretary Rumsfeld's transmittal of the 

BRAC DoD Report to the BRAC Commission and the BRAC Commission's recommendations 

regarding Otis ANGB and Barnes ANGB, more than half of the forces there were not and 

currently are not in active federal service. 

25. The recomnlendations of the BRAC Commission regarding Otis ANGB and 

Barnes ANGB constitute a relocation or withdrawal of a unit of the Air National Guard. 

26. At no time during the 2005 BRAC process has Secretaty Rumsfeld requested or 



obtained the approval of Governor Rornney or his authorized representatives to withdraw or 

change the branch, organization or allotment of the units of the Massachusetts Air National 

Guard at issue. 

27. At no time during the 2005 BRAC process has any authorized representative of 

Secretary Rumsfeld, the Department, or the BRAC Commission requested or obtain the approval 

of Governor Romney or his authorized representatives to withdraw or change the branch, 

organization or allotment of the units of the Massachusetts ANG at issue. 

28. On September 1,2005, Governor Romney sent a letter to Secretary Rumsfeld and 

Chairman Principi stating that he has not consented to the closure of Otis ANGB or the 

reassignment of the aircraft of the 102nd or 104th Fighter Wings. A copy of Governor Romney's 

letter is attached to this complaint as Exhibit A. 

RIPENESS FOR JUDICIAL REVIEW 

29. Pursuant to the military base closure and realignment process set forth in the 

BRAC Act, Secretary Rurnsfeld has finally and completely fulfilled his obligation to make 

recommendations with respect to the 2005 round of realignments and closure of military 

installations. No further action by the Secretary or the Department is required before Otis ANGB 

is closed and the fifteen A-10 PAA from Barnes ANGB are ordered moved. 

30. Pursuant to the military base closure and realignment process set forth in the 

BRAC Act, the BRAC Commission has finally and completely filfilled its reporting 

requirements with respect to the 2005 round of realignments and closure of military installations, 

save for its duty to transmit its report to the President by September 8,2005. No further action 

by the BRAC Commission is required before Otis ANGB is closed and the fifteen A-10 PAA 



w from Barnes ANGB are moved. 

IRREPARABLE HARM 

3 1. The Governor's right to withhold consent to action to close, relocate, realign, 

withdraw, deactivate, or change the branch, organization or allotment of Otis ANGB and the 15 

A-1 0 aircraft at Barnes ANGB has been nullified by the recommendations of the Secretary and 

the BKAC Commission. 

32. Neither the President nor Congress may remove Otis and Barnes ANGB from the 

list of recommended closures and realignments unless they reject the BRAC commission's 

recommendations in their entirety. Furthermore, it would be historically unprecedented for the 

President or Congress to reject an entire slate of closure and realignment recommendations. 

Moreover, as described above, the closure and realignment recommendations will become law 

within 45 legislative days afler the President approves them. The President must act by 

- 
September 23,2005. 

33. Absent a temporary restraining order, the harm as alleged herein will be 

irreparable. The recommendations of the Commission would nullify the power of the Governor 

to withhold his consent, deprive him of a vital homeland security asset, degrade his ability to 

defend the security of the citizens of the Commonwealth, and deter enlistments and re- 

enlistments in the Massachusetts Air National Guard. 

Absent a temporary restraining order, and after action by the President on or 

before September 23,2005, judicial review of the report of the Commission may be contested by 

the United States under &Iton v. Svecter, 5 1 1 U.S. 462 (1 994). 



FIRST CLAIM FOR DECLARATORY RELIEF (MILITIA CLAUSE) 

34. Plaintiff incorporates by reference and re-allege paragraphs I through 33, above. 

35. Article I, 4 8, cl. 16, authorizes Congress to "provide for organizing, anning, and 

disciplining, the Militia, and for governing such Part of them as may be employed in the service 

of the United States, reserving to the States respectively, the Appointment of the OEficers, and 

the Authority of training the Militia according to the discipline prescribed by Congress." 

36. The National Guard is the militia reserved to the States by Article I, 4 8, cl. 16. 

37. Pursuant to Article I, § 8, cl. 16, no base, branch, organization or allotment of a 

National Guard unit not then in federal service and located entirely within a State may be closed 

or materially changed by the Secretary or the Commission without the consent of the Governor of 

that State. 

38. The Commission, in recommending that Otis ANGB be closed and that the PAA w 
at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to 

close Otis ANGB, have violated the Militia Clause. 

SECOND CLAIM FOR DECLARATORY RELIEF (32 U.S.C. 8 104) 

39. Plaintiff incorporates by reference and re-allege paragraphs I through 38, above. 

40. Title 32 U.S.C. 5 104(a) provides that "each State . . . may fix the location of the 

units and headquarters of its National Guard." 

41. Title 32 U.S.C. 104(c) provides that "no change in the branch, organization, or 

allotment of a unit located entirely within a State may be made without the approval of its 

governor. " 

42. The National Guard is the militia reserved to the States by Article I, 5 8, cl. 16. 



43. The Commission, in recommending that Otis ANGB be closed and that the PAA w 
at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to 

close Otis ANGB, have violated 32 U.S.C. 104. 

THIRD CLAIM FOR DECLARATORY RELIEF (10 U.S.C. 18238) 

44. Plaintiff incorporates by reference and re-allege paragraphs 1 through 43. 

45. Title 10 U.S.C. 5 18238 provides: "A unit of the Army National Guard of the 

United States or the Air National Guard of the United States may not be relocated or withdrawn 

under this chapter without the consent of the governor of the State . . . ." 
46. The National Guard is the militia reserved to the States by Article I, 8, cl. 16. 

47. The Commission, in recommending that Otis ANGB be closed and the PAA at 

issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to close 

Otis ANGB, have violated 10 U.S.C. 4 18238. 

PRAYERS FOR RELIEF 

WHEREFORE, Governor Romney requests that the Court grant the following 

relief 

a. temporarily restrain the Commission, Chairman Principi, and the BRAC 

Commissioners fiom including recommendations to close Otis ANGB, move 

fifteen F-15 aircraft f?om Otis ANGB to Barnes Air National Guard Base in 

Westfield, Massachusetts, and move fifteen A-10 aircraft from Barnes to other 

States in their final report and recommendations to be transmitted to the President 

on or before September 8,2005; 

b. preliminarily enjoin the Comnlission, Chairman Principj, and the BRAC 



Commissioners fiom including recommendations to close Otis ANGB, move 

fifteen F-15 aircraft fiom Otis ANGB to Bmes Air National Guard Base in 

Westfield, Massachusetts, and move fifteen A-10 aircrafi f hm Barnes to other 

States in their final report and recommendations to be transmitted to the President 

on or before September 8,2005; 

c. permanently enjoin the Commission, Chairman Principi, and the BRAC 

Commissioners from including recommendations to close Otis ANGB, move 

fifteen F- 1 5 aircraft from Otis ANGB to Barnes Air National Guard Base in 

Westfield, Massachusetts, and move fifteen A-10 aircraft fiom Barnes to other 

States in their final report and recommendations to be transmitted to the President 

on or before September 8,2005. 

d. declaring that the Commission, in recommending that Otis ANGB be closed, 

fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A- 

10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action 

to accomplish these ends without the consent of the Governor, has violated the 

Militia Clause of the United States Constitution; 

e. declaring that the Commission, in recommending that Otis ANGB be closed, 

fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A- 

10 aircraft at B m e s  ANGB be moved to other States, or otherwise taking action 

to accomplish these ends without the consent of the Governor, has violated 32 

U.S.C. 6 104; 

f. declaring that the Commission, in recommending that Otis ANGB be closed, 



fifteen F- 15 ahraft be moved from Otis ANGB to Barnes ANGB, and fifteen A- 

10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action 

to accomplish these ends without the consent of the Governor, has violated 10 

U.S.C. $ 18238; 

g. declaring that the challenged portions of the BRAC DoD report are null and void; 

h. declaring that the portion of the BRAC Report that recommends that Otis ANGB 

be closed, fifteen F-15 aircraft be moved &om Otis ANGB to Barnes ANGB, and 

fifteen A-I 0 aircraft at Barnes ANGB be moved to other States, is null and void; 

I. enjoining the Secretary fiom taking any action to close Otis ANG, move the 

fifteen F-15 aircraft from Otis ANGB to Barnes ANGB, or move the fifteen A-10 

aircraft at Barnes ANGB to other States; and 

j. awarding such  curthe her relief as the Court deems appropriate. 

W. MITT ROMNEY 
GOVERNOR OF THE 
COMMONWEALTH OF MASSACHUSETTS 

By his attorneys, 
THOMAS F. REILLY 
ATTORNEYGENERAL 

Thomas A. ~ d i c b ,  BBO # 030040 
Assistant Attorneys General 
One Ashburton Place 
Boston, MA 02 108 
(617) 727-2200, ext. 2050,3380 

Dated: September 7,2005 



THE COMMONWEALTH OF MASSACHUSETTS 
EXECUTIVE DEPARTMENT 

STATE HOUSE BOSTON 02133 

(6 1 7 )  726-4000 

MlTT ROMNEY 
00VERNOR 

KERRY HULEY 
WUTENANT OOVtRNOR 

September 1,2005 

The Honorable Donald I-[. Rumsfeld 
Secretary of Defense 
1000 Defense Pentagon 
Washington, DC 203 10- 1000 

The Honorable Anthony J. Principi, Chairman 
Base Realignment and Cl!osure Commission 
Polk Building, Suite 600 
2521 South Clark Street 
Arlington, VA 22202 

Dear Secretary Rumsfeld and Chairman Principi: 

I am writing to state that I have not consented to the following: 

(1) The Department a'f Defense's recommendation to close Otis Air National Guard 
(ANG) Base and move the 102"~ Fighter Wing's aircraft to bases in other states; 

(2) The BRAC Comn~ission's recommendation to move the 102"~ Fighter Wing's 18 
F-15 aircraft from Otis ANG Base to Barnes ANG Base and close Otis ANG 
Base; and 

(3) The BRAC Cornmission's recommendation to move the 1 0 4 ~  Fighter Wing's 15 
A-10 aircraft from Barnes ANG base to other states. 

Because I have not consented to the closure of Otis ANG Base, the reassignment of 
the 102"~ Fighter Wing's iiircrafl, or the reassignment of the 1 0 4 ' ~  Fighter Wing's aircraft, 
these recommendations appear to violate 10 U.S.C. Section 18238 and 32 U.S.C. Section 
104(c), which require gubernatorial consent for such actions. 

Mitt R O W ~  / 
Governor 



nO M O  1R.v 11901 Summons In a CIV+ Actmn 

DjSTRj~T OF Massachusetts 

W. :Ii.tt Ranney, in h i s  off ic ia l  capacity as Governor 
of the Cammnwealth of -Xassachilsetts SUMMONS IN .A CIVIL ACTION 

v. CASE NUMBER: 
Donald a. W f e l d ,  in h is  off ic ia l  capacity as  Secretary of 
Defense of the United States of ' ~ m r i c a ;  me Defense Base Closure 
and Rea l iment  C m ' n ;  Arlthony J. Principi, as  Chairman and 
James H. Bilbray, Philir, Coyle, Harol W. Jr., James V. 
Vinson, James T. H i l l ,  Lloyd W. Newton, Same1 K. Skinner, and 
Sue E. Turner as  members of the Defense Base Closure and 

TO: m a m  ana *aarors 01 Dofonaantr 

Jarnes T. H i l l  
Base Realigmrer~t and Closure ~munission* 
Polk Building, Suite 600 
2521 South Clark Street 
Arlington, VA ;!2202 

YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon 

V 
PLAINTIFF'S ATTORNEY ( n e w  end .dom,, 

T h m s  A. Barnico 
Assistant Attorney General 
One Ashburton Place 
Boston, 02108 

an answer to the complaint which is herewith served upon you, within days after service of 
this sunlmons upon you, exciusiv.: of the day of service. I f  you fail to do so, judgment by default will be taken 
agarnst you for the relief uemandeo in the complaint. 



U)  440 1R.v. 1~901 Summons m a Eiwl M D n  

I BETURN OF SERVICE 

I 
Check one box below to indicate cqppropriate method of service 

Service of the Summons and Complaint was made by me1 

NAME OF SERVER (PRINT) 

Served personally upon the defendant. Place where served : 

DATE 

TITLE 

Left copies thereof at the defendaiit's dwelling hause or usual place of abode with a p e r m  of suitable age and 
discretior1 then residing therein. 
Name of person with &.om the summons and complaint were left: 

Returned unexecuted: 

O Other (specify): 

I 1 
DECLARATION OF SERVER 

-- - - 

STATEMENT OF SERVICE FEES 

I declare under penalty of perjury under the laws of the United States of America that t h e  foregoing infor 
contained in the Return of Service and Statement of Service Fees is true and correct. 

Executed on 
&a Stgnawre of Server 

TOTAL TRAVEL 

1) Al to who may n r v e  a summons rm Rule 4 of the Federal Rulw 01 Clvl l  Raedure. 

SERVICES 



QJS 44 (RCV. 11/04) CIVIL COVER SHEET 
The JS 44 civil e r e  d dr information contained haein tteithcrr~lace nc?rsalcment h e  filing and s e y i u  ofpludin  s or other a p m  as T r r d  by law, excp t  as provided 
C l q a l  rules of court. This form, approved by the Judicial Confemce o the U n ~ d  1.r. in !kptCrnkr ,974, IS tqumd for t o  use of i e  clerk of OM for the pupwe. of~nitiating 

vil docket sheet. (SEE INSTRUCTIONS ON THE REVERSE OF THE FORM.) 

wtt ~ ~ ~ ~ ~ ~ ~ o f i c i a l  capacity as Governor of the 
Commonwealth of Massachusetts, 

(b) County of Residcncc of First Listed Plaintiff Suffoik 

(MCEPT M U.S. PLAINnFF CASES) 

DEFENDANTS 
Donald H. Rumsfeld, Secretary of Dcfenst, Defense Base Closure and Realignment 
Com'n, Anthon J P ~ c i  i, Chairman. and James H. Bilbray, Phil' Coyle, Harold 
W. Gchmn. JT., k e n  V. &mm. J- T. Hill2 Uo W. Newton, $muel K Skinner, 
and Sue E. Turner. as mmbm of the Ddmc Base losuw and Rtalrghmmt Comm'n 
County of Resideace of First Listed Defendant r (M U.S. PLAINTIFF CASES ONLY) 8 

I NOTE: IN LAMI CONDEMNATION CASES. USE lliE LOCATION OF THE 
LAND INVOLVED. 

(c) Attorney's (Firm N- Address. a4d Telephone Number) 1 Attorneys (If Known) 

Thomas A. Bamico. Assistant Attomev General 1 United States Attorney Michael Sullivan. One C o u r t h o u s e  Way. . , 
One ~ihbur ton  place, Boston,  MA 02i08 I Suite 9200, Boston, MA 02210 
11. BASIS OF JURISDICTION WIUY, m "x" in one h x  w) f 111. CITIZENSHIP OF PRINCIPAL P A R T I E & P I ~ ~  m 2- in one BOX for plaintiff 

0 I U.S. Go~anmcnt 0 3  Fcdenlpuaticn 
Plaintiff (US. Oo~mnent  Not 1 Pmty) I (For Diversity Cases Only)~) and Onc Box for Defendant) 

PTF DEW PTF DEF 
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of Bwirru In This Slate 
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0 79 1 Empl. RtL lnc. 0 894 Energy Alloation A* 
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Original CI ~ m v e d  from Rcmandedfrom Reinstated or another distnct Multidisttict Magistrate 
~ g f r o m  

rocecdi ne Slate Court b w l l a t c  Court --h Jud 
I Cite the U.S. Civil Stat6tc under which you arc filing (Do not cite jorirdictional statutes unless diversity): 

B 2 U.S. Govanmeat 0 4 Divtrrity 
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'I' CAUSE OF Brief description of caw: Defendants' actions in recommendmg c osure o is Air atio ase wi out o tainin 
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COMPLAIm': WDER F.R.C.P. 23 JURYDEMAM): 0 Yes m o  
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UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSmS 

1. Titie of case (name of first patty on each side only) 
W. Mitt Romney v. Donald H. Rumsfeld 

2. Category in which the case belongs based upon tho numbered nature of suit code listed on the civil cover sheet (See local 

I. 160,410,470,535, R.23, REGARDLESS OF NATURE OF SUIT. 

11. 195,196,368,400,440,U1-446,540,550,555,625,710.720,730, Wso complete A0 120 or A0 121 
740,790.791,820*, 830*, 840*, 850,890,892-894,895,95(3. for patent, trademark or copyright caws 

3. Title and number, if any, of related cases. (See local rule 40.1(g)). If more than one prior related case has been filed in this 
dirtrld please Indicate the title and number of the first flled case In this court. 

None 

4. Has a prior action between the same parties and based on the same cbim ever been filed In this COUI~? 

YES NO 

5. Does the compblnt in this caw question the constltutionaiity of an a d  of congress affecting the public interest? (See 28 USC 
Om) 

YES NO 
If so, Is the U.S.A. oran officer, agent or employee of the U.S. a party7 

6. Is this case requlred to be heard and detenninrd by a disbict court of three judges pursuant to titk 28 USC 922811 

YES NO pJ 
7. Do fl of the parties in this action, excluding governmental agencles of the united states and the Commonwealth of 

Murachusetta (Y~ovrmmental agoncirs"), residing in Massachusetts reside in the same division? - (See Local Rule 40.ljd)). 

NO IL/I 
A If yes, in whlch divirion doaJ of the non-govwnmental parties reside? 

Eastern Division Conbal Divlrion Western Division 

B. If no, in which divlsion do the majotityof the plaintiffs or the only parties, excluding governmental agencies, 
residing in Massachusetts reside7 

Eastern Division central ~ iv is ion Western Division [] 
8. If filing a Notice of Removal - am mere any motions pending in the state court requiring the attention of this Court? (if yes, 

submit a separate sheet identifying the motions) 

Y E S O  N O H  

(PLEASE TYPE OR PRINT) 
Thomas A. Barnico, Assistant Attorney General 

ADDRESS One Ashburton Place, Boston, MA 02108 

m m H o N E  No (617) 727-2200, ext. 3380 



VVAI\JER cO~!fdl -.----.. -- - -- 
((IIMcF I S S U E ~ .  -.- ..- -.. .-I UNITED STATES DIS'RUCT COURT 

BY DPTY. CLK 2 2  ---- + -- --- DISTRICT OF MASSACHUSETTS 

Plaintiff, 

v. 

W. MITT ROMNEY, in his official capacity as 
Governor of the Commonwealth of Massachusetts, 

CIVIL ACTION 
NO. OS-CV- 

. 

DONALD H. RUMSFELD, in his official capacity 
as Secretary of Defense of the United States of 
America, 

THE DEFENSE BASE CLOSURE AND 
REALIGNMENT COMMISSION, 

ANTHONY J. PRINCIPI, in his official capacity as 
Chairman of the Defense Base Closure and 
Realignment Commission, and 

(I 
JAMES H. BILBRAY, P H E P  COYLE, HAROLD 
W. GEHMAN, JR., JAMES V. VINSON, JAMES 
T. HILL, LLOYD W. NEWTON, SAMUEL K. 
SKINNER, and SUE E. TURNER, in their official 
capacities as members of the Defense Base Closure 
and Realignment Commission, 

Defendants. 

COMPLAINT 

1. This complaint arises from actions of the Department of Defense and the Defense 

Base Closure and Realignment Commission ("BRAC Commission") recommending the closure 

of Otis Air National Guard Base in Barnstable, Massachusetts, the movement of fifteen F- 15 

aircraft fiom Otis ANGB to Barnes Air National Guard Base in Westfield, Massachusetts and the 

movement of fifteen A-1 0 aircraft from Barnes ANGB to other States, without seeking or 



obtaining the approval of the Governor of the Commonwealth of Massachusetts. The plaintiff 

Governor has declined to consent to such closure and movement of aircraft and seeks (I)  a 

temporary restraining order and a preliminary injunction enjoining the defendants, pending a 

final decision by this Court on all of plaintiffs claims and until fiuther order of the Court, from 

transmitting a final report to the President of the United States, due on September 8,2005, 

pursuant to the Base Closure and Realignment Act of 1990, 104 Stat. 1808, as amended, note 

following 10 U.S.C. § 2687 (West 1998,2005 Supp.) (the "BRAC Act"), that includes the 

recommendation to close Otis Air National Guard Base, the movement of fifteen F-15 aircraft 

from Otis ANGB to Barnes Air National Guard Base in Westfield, Iklassachusetts and the 

movement of fifteen A-10 aircraft from Barnes ANGB to other States, without the consent of the 

Governor and (2) a declaration that such a report violates the United States Constitution, ArticIe 

w I, $ 8 ,  cl. 16, and 32 U.S.C. $ 104, and 10 U.S.C. 4 18238. 

PARTIES 

2. Plaintiff W. Mitt Romney (the Governor) is the duly elected Governor of the 

Commonwealth of Massachusetts (the Commonwealth). The Govanor is the "commander-in- 

chief' of the "military forces" of the Commonwealth and has the power under its constitution "to 

assemble the whole or any part of them for training, instruction or parade, and to employ them 

for the suppression of rebellion, the repelling of invasion, and the enforcement of the laws." 

Massachusetts Constitution Pt. 2, c. 2, $ 1, art. 7. Governor Romney is the commander-in-chief 

of the Massachusetts National Guard. Id. 

3. Defendant DonaId H. Rumsfeld ("Secretary Rumsfeld") is the Secretary of 

Defense of the United States Department of Defense (DoD). He is sued in his oMicial capacity. 



w The BRAC Act sets forth the process by which military bases in the United States and its 

territories are identified for closure or realignment. Pursuant to the BRAC Act, Secretary 

Rumsfeld is authorized to make recommendations for the closure and realignment of military 

bases in the United States to the BRAC Commission. He is authorized to oversee, direct, and . 
implement the closure or realignment of military bases pursuant to the BRAC process. 

4. Anthony I. Principi is the Chairman of the BRAC Commission. He is sued in his 

official capacity. 

5. Defendants James H. Biibray, Philip Coyle, Harold W. Gehman, Jr., James V. 

Vinson, James T. Hill, Lloyd Newton, Samuel K. Skinner and Sue E. Turner are members of the 

BRAC Commission (collectively "the BRAC Comrnissioners"). The BRAC Commissioners are 

sued in their official capacities. 

JURISDICTION AM) VENUE 

6. This action arises under the Militia Clause of the United States Constitution, art. 

1, 9 8, cl. 16, and the following federal statutes: 10 U.S.C. $ 18238 and 32 U.S.C. § 104. This 

Court has jurisdiction over this action pursuant to 28 U.S.C. 8 133 1 because it arises under the 

Constitution and laws of th.e United States. 

7. This Court has authority to enter a declaratory judgment in this action under 28 

U.S.C. $2201 andFed.R.Civ.P. 57. 

8. Venue is proper in this judicial district under 28 U.S.C. 5 1391(a)(2) because a 

substantial part of the acts on which this action is based occurred within this district and a 

substantial part of the property that is the subject of this action is situated within this judicial 

district. 



FACTUAL ALLEGATIONS 

The Recommendations of the Secretary 

9. On May 13,2005, Secretary Rumsfeld transmitted to the BRAC Commission the 

Department of Defense Base Closure and Realignment Report ("BRAC DoD Report"). 

lo. The BRAC DoD Report was prepared by the Department pursuant to the BRAC 

Act. 

1 1. The BRAC DoD Report contains the Department's recommendations to realign or 

close military installations within the United States and its territories. 

12. While preparing its BRAC DoD Report, the Department considered the 

requirements of installations used by the Air National Guard of the United States. 

13. The Secretary recommended closure of Otis Air National Guard Base (Otis 

ANGB) and the distribution of fifteen F- 15 Primary Assigned Aircraft (PAA) of the 102d Fighter 

Wing to Air Guard Stations in Florida and New Jersey. 

The BRAC Commission Re~ort 
and Action bv the President and Congress 

14. Pursuant to Section 2914(d)(l) of the BRAC Act, the BRAC must transmit its 

report, "containing its findings and conclusions based on a review and analysis of the Secretary's 

recommendations," to the President by September 8,2005. Id. The President has until 

September 23,2005, to review the recommendations of the Secretary and the Commission and 

prepare a report containing his approval or disapproval of the Commission's recommendations in 

their entirety. Id. 2914 (e)(l). If the President disapproves the Commission's 



V recommendations in their entirety, the Commission may prepare a revised list of 

recommendations and transmit those to the President by October 20, 2005. Id. 5 2914 (e)(2). If 

the President disapproves the revised recommendations, the 2005 BRAC process is terminated. 

Id. 5 2914 (e)(3). If the President approves either the original or revised recommendations, he - 
must send the approved list and a certification of approval to Congress. Id. 5 2903 (e). If 

Congress does not enact a resolution disapproving the approved recommendations in their 

entirety within 45 days after receiving the President's certification of approval, the Secretary must 

carry out all of the recornrnendations. Id. 5 2904 (a). 

15. In each of the four previous BRAC processes-occurring in 1988, 1991,1993, and 

1995- the President approved the BRAC Commission's recommendations in their entirety. 

16. Congress has never disapproved the President's base closure and realignment 

r decisions. 

17. On August 26,2005, the BRAC announced that its report to the President will 

recommend that (1) Otis ANGB be closed, (2) the 102nd Fighter Wing's fifteen F-15 PAA 

aircraft be moved to Barnes Air National Guard Base in Westfield, Massachusetts; and (3) the 

104th Fighter Wing's fifteen A- 10 PAA be moved &om Barnes ANGB to other States. 

Otis and Barnes ANGB 

18. Otis ANGB is located in Barnstable, Massachusetts, within the Massachusetts 

Military Reservation and wholly within the Commonwealth. 

19. Approximately 1000 military positions are currently allotted to the 102d Fighter 

Wing at Otis NGB. Approximately 1000 military positions are currently allotted to the 104th 

Fighter Wing as Bames ANGB. A substantial number of the members of these wings have 



combat and homeland defense experience. The 102nd and 104th Fighter Wings constitute a 

well-trained, mission-ready state military force available to the Governor to perfom state activity 

duty missions dealing with homeland security, natural disasters and other state missions. 

20. The closure of Otis ANGB and the movement of the fifteen A-1 0 PAA of the 

104th Fighter Wing at Barnes ANGB and related actions will deprive the Govemor of a 

significant amount of the total strength of the Massachusetts Air National Guard and will reduce 

the strength of Massachusetts military forces. 

2 1. These actions will deprive the Governor and the Commonwealth of a key joint 

base of operations possessing current and future military capabilities for homeland security 

missions throughout the Northeast United States. 

22. The 102nd Fighter Wing at Otis ANGB and the 104th Fighter Wing at Barnes 

r ANGB are organized as units of the Massachusetts Air National Guard (state) and Air Combat 

Command (federal). 

23. The recommendations of the BRAC Commission regarding Otis and Barnes, if 

implemented, would constitute a change in the branch, organization or allotment of the units. 

24. In May 2005 and at all times subsequent to Secretary Rumsfeld's transmittal of the 

BRAC DoD Report to the BRAC Commission and the BRAC Commission's recommendations 

regarding Otis ANGB and Barnes ANGB, more than half of the forces there were not and 

currently are not in active federal service. 

25. The recomnlendations of the BRAC Commission regarding Otis ANGB and 

Barnes ANGB constitute a relocation or withdrawal of a unit of the Air National Guard. 

26. At no time during the 2005 BRAC process has Secretary Rumsfeld requested or 



obtained the approval of Governor Rornney or his authorized representatives to withdraw or 

change the branch, organization or allotment of the units of the Massachusetts Air National 

Guard at issue. 

27. At no time during the 2005 BRAC process has any authorized representative of 

Secretary Rumsfeld, the Department, or the BRAC Commission requested or obtain the approval 

of Governor Romney or his authorized representatives to withdraw or change the branch, 

organization or allotment of the units of the Massachusetts ANG at issue. 

28. On September 1,2005, Governor Romney sent a letter to Secretary Rumsfeld and 

Chairman Principi stating that he has not consented to the closure of Otis ANGB or the 

reassignment of the aircrafl of the 102nd or 104th Fighter Wings. A copy of Governor Romney's 

letter is attached to this complaint as  Exhibit A. 

RIPENESS FOR JUDICXAL REVIEW 

29. Pursuant to the military base closure and realignment process set forth in the 

BRAC Act, Secretary Rumsfeld has finally and completely fulfilled his obligation to make 

recommendations with respect to the 2005 round of realignments and closure of military 

installations. No further action by the Secretary or the Department is required before Otis A ~ G B  

is closed and the fifteen A-1 0 PAA fiom Barnes ANGB are ordered moved. 

30. Pursuant to the military base closure and realignment process set forth in the 

BRAC Act, the BRAC Commission has finally and completely hlfilled its reporting 

requirements with respect to the 2005 round of realignments and closure of military installations, 

save for its duty to transmit its report to the President by September 8,2005. No further action 

by the BRAC Commission is required before Otis ANGB is closed and the fifteen A-10 PAA 



w fiom Barnes ANGB are moved. 

IRREPARABLE HARM 

3 1. The Governor's right to withhold consent to action to close, relocate, realign, 

withdraw, deactivate, or change the branch, organization or allotment of Otis ANGB and the 15 

A-1 0 aircraft at Barnes ANGB has been nullified by the recommendations of the Secretary and 

the BRAC Commission. 

32. Neither the President nor Congress may remove Otis and Barnes ANGB from the 

list of recommended closures and realignments unless they reject the BRAC Commission's 

recommendations in their entirety. Furthermore, it would be historically unprecedented for the 

President or Congress to reject an entire slate of closure and realignment recommendations. 

Moreover, as described above, the closure and realignment recommendations will become law 

within 45 legislative days afler the President approves them. The President must act by w - 
September 23,2005. 

33. Absent a temporary restraining order, the hann as alleged herein will be 

irreparable. The recommendations of the Commission would nullify the power of the Governor 

to withhold his consent, deprive him of a vital homeland security asset, degrade his ability to 

defend the security of the citizens of the Commonwealth, and deter enlistments and re- 

enlistments in the Massachusetts Air National Guard. 

Absent a temporary restraining order, and after action by the President onm 

before September 23,2005, judicial review of the report of the Commission may be contested by 

the United States under Dalton v. Specter, 51 1 U.S. 462 (1994). 



FIRST CLAIM FOR DECLARATORY RELIEF (MILITIA CLAUSE) 

34. Plaintiff incorporates by reference and re-allege paragraphs 1 through 33, above, 

35. Article I, 4 8, cl. 16, authorizes Congress to "provide for organizing, arming, and 

disciplining, the Militia, and for governing such Part of them as may be employed in the service 

of the United States, reserving to the States respectively, the Appointment of the Officers, and 

the Authority of training the Militia according to the discipline prescribed by Congress." 

36. The National Guard is the militia resewed to the States by Article I, 5 8, cl. 16. 

37. Pursuant to Article I, § 8, cl. 16, no base, branch, organization or allotment of a 

National Guard unit not then in federal service and located entirely within a State may be closed 

or materially changed by the Secretary or the Commission without the consent of the Governor of 

that State. 

38. The Commission, in recommending that Otis ANGB be closed and that the PAA 

w 
at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to 

close Otis ANGB, have violated the Militia Clause. 

SECOND CLAIM FOR DECLARATORY RELIEF (32 U.S.C. 8 104) 

39. Plaintiff incorporates by reference and re-allege paragraphs 1 through 38, above. 

40. Title 32 U.S.C. 104(a) provides that "each State. . . may fix the location of the 

units and headquarters of its National Guard." 

41. Title 32 U.S.C. !j 104(c) provides that "no change in the branch, organization, or 

allotment of a unit located entirely within a State may be made without the approval of its 

governor." 

42. The National Guard is the militia reserved to the States by Article I, 5 8, cl. 16. 



43. The Commission, in recommending that Otis ANGB be closed and that the PAA 
wv 

at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to 

close Otis ANGB, have violated 32 U.S.C. § 104. 

THIRD CLAIM FOR DECLARATORY RELIEF (10 U.S.C. 5 18238) 

44. Plaintiff incorporates by reference and re-allege paragraphs 1 through 43. 

45. Title 10 U.S.C. 5 18238 provides: "A unit of the Army National Guard of the 

United States or the Air National Guard of the United States may not be relocated or withdrawn 

under this chapter without the consent of the governor of the State . . . ." 
46. The National Guard is the militia reserved to the States by Article I, 5 8, cl. 16. 

47. The Commission, in recommending that Otis ANGB be closed and the PAA at 

issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to close 

Otis ANGB, have violated 10 U.S.C. (j 18238. 

PRAYERS FOR RELIEF 

WHEXEFORE, Governor Romney requests that the Court &rant the following 

relief: 

a. temporarily restrain the Commission, Chairman Principi, and the BRAC 

Commissioners fiom including recommendations to close Otis ANGB, move 

fifteen F-15 aircraft from Otis ANGB to Barnes Air National Guard Base in 

Westfield, Massachusetts, and move fifteen A-10 aircraft f7om Barnes to other 

States in their final report and recommendations to be transmitted to the President 

on or before September 8,2005; 

b. preliminarily enjoin the Comn~ission, Chainnan Principj, and the BRAC 



Commissioners from including recommendations to close Otis ANGB, move 

fifteen F-15 aircraft Erom Otis ANGB to Barnes Air National Guard Base in 

Westfield, Massachusetts, and move fifteen A-10 aircraft h m  Barnes to other 

States in their final report and recommendations to be transmitted to the President 

on or before September 8,2005; 

c. permanently enjoin the Commission, Chairman Principi, and the BRAC 

Commissioners fiom including recommendations to close Otis ANGB, move 

fifteen F- 1 5 aircraft from Otis ANGB to Barnes Air National Guard Base in 

Westfield, Massachusetts, and move fifteen A-10 aircraft fiom Barnes to other 

States in their final report and recommendations to be transmitted to the President 

on or before September 8,2005. 

d. declaring that the Commission, in recommending that Otis ANGB be closed, 

fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A- 

10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action 

to accomplish these ends without the consent of the Governor, has violated the 

Militia Clause of the United States Constitution; 

e. declaring that the Commission, in recommending that Otis ANGB be closed, 

fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A- 

10 aircrafi at Barnes ANGB be moved to other States, or otherwise taking action 

to accomplish these ends without the consent of the Governor, has violated 32 

U.S.C. 5 104; 

f. declaring that the Commission, in recommending that Otis ANGB be closed, 



fifteen F-15 aircraft be moved from Otis ANGB lo Barnes ANGB, and fifteen A- 

10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action 

to accomplish these ends without the consent of the Governor, has violated 10 

U.S.C. 4 18238; 

g. declaring that the challenged portions of the BRAC DoD report are null and void; 

h. declaring that the portion of the BRAC Report that recommends that Otis ANGB 

be closed, fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and 

fifteen A-1 0 aircraft at Barnes ANGB be moved to other States, is null and void; 

1. enjoining the Secretary from taking any action to close Otis ANG, move the 

fifteen F-15 aircraft from Otis ANGB to Barnes ANGB, or move the fifteen A-10 

aircraft at Bames ANGB to other States; and 

j. awarding such further relief as the Court deems appropriate. 

W. MITT ROMNEY 
GOVERNOR OF THE 
COMMONWEALTH OF MASSACHUSETTS 

By his attorneys, 
THOMAS 1;. REILLY 
ATTORNEY GENERAL 

Thomas A. ~arnicb,  BBO # 030040 
Assistant Attorneys General 
One Ashburton Place 
Boston, MA 02 108 
(617) 727-2200, ext. 2050,3380 

Dated: September 7,2005 



THE COMMONWEALTH OF MASSACHUSETTS 
EXECUTIVE DEPARTMENT 

STATE HOUSE . BOSTON 02133 

(61 7 )  726-4000 

M M  ROMNEY 
OOVERYOR 

KERRY HULEY 
LIt!UTEYANT WVERNOR 

The Honorable Donald H. Rumsfeld 
Secretary of Defense 
I000 Defense Pentagon 
Washington, DC 203 1 0- 1000 

September 1,2005 

The Honorable Anthony J. Principi, Chairman 
Base Realignment and Closure Commission 
Polk Building, Suite 600 
2521 South Clark Street 
Arlington, VA 22202 

Dear Secretary Rumsfeld and Chairman Principi: 

I am writing to state that I have not consented to the following: 

(1) The Department of Defense's recommendation to close Otis Air National Guard 
(ANG) Base and move the 102"~ Fighter Wing's aircraft to bases in other states; 

(2) The BRAC Commission's recommendation to move the 102"~ Fighter Wing's 18 
F-15 aircraft from Otis ANG Base to Barnes ANG Base and close Otis ANG 
Base; and 

(3) The BRAC Commission's recommendation to move the 104" Fighter Wing's 15 
A-10 aircraft from Barnes ANG base to other states. 

Because I have not consented to the closure of Otis ANG Base, the reassignment of 
the 102"~ Fighter Wing's aircraft, or the reassignment of the 104'~ Fighter Wing's aircraft, 
these recommendations appear to violate 10 U.S.C. Section 18238 and 32 U.S.C. Section 
104(c), which require gubernatorial consent for such actions. 

Mitt Romney 
Governor 
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DISTRICT OF Massachusetts 

Qmv 
W. >litt Rcmney, in h i s  o f f i c i a l  capacity a s  Governor 
of the Cammnwealth of -Xassachusetts SUMMONS IN .A CIVIL ACTION 

v. CASE NUMBER: 
Donald 3. Ihxlnsfeld, in h i s  o f f i c i a l  capacity a s  Secretary of 
Defense of the United Sta tes  of '..America; The Defense Base Closure 
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TO: m.mr uur * ~ r m s r  of h f m w a n ~ r  

Lloyd W. Newton 
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2521 South Clark Street  
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'W 
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DATE 
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UNITED STATES DISTRICT COURT 
8Y DPTY. CLK 2 ---- DISTRICT OF MASSACHUSETTS 
DATE 9 - 7 -L 

W. MITT ROMNEY, in his official capacity as 
Governor of the Commonwealth of Massachusetts, 

Plaintiff, 

v. 
CIVIL ACTION 

DONALD H. RUMSFELD, in his official capacity 
as Secretary of Defense of the United States of 
America, 

THE DEFENSE BASE CLOSURE AND 
REALIGNMENT COMMISSION, d> 

ANTHONY 3. PRINCIPI, in his official capacity as 
Chairman of the Defense Base Closure and 
Realignment Commission, and - 

JAMES H. BILBRAY, PHlLP COYLE, HAROLD 
W. GEHMAN, JR., JAMES V. VINSON, JAMES 
T. HILL, LLOYD W. NEWTON, SAMUEL K. 
SKMNER, and SUE E. TURNER, in their official 
capacities as members of the Defense Base Closure 
and Realignment Commission, 

Defendants. I 

1. This complaint arises from actions of the Department of Defense and the Defense 

Base Closure and Realignment Commission ("BRAC Commission") recommending the closure 

of Otis Air National Guard Base in Barnstable, Massachusetts, the movement of fifteen F-15 

aircraft from Otis ANGB to Barnes Air National Guard Base in Westfield, Massachusetts and the 

movement of fifteen A-1 0 aircraft fiom Barnes ANGB to other States, without seeking or 

V 



V obtaining the approval of the Govemor of the Commonwealth of Massachusetts. The plaintiff 

Governor has declined to consent to such closure and movement of aircraft and seeks (I)  a 

temporary restraining order and a preliminary injunction enjoining the defendants, pending a 

final decision by this Court on all of plaintiffs claims and untiI further order of the Court, from 

transmitting a final report to the President of the United States, due on September 8,2005, 

pursuant to the Base Closure and Realignment Act of 1990, 104 Stat. 1808, as amended, note 

following 10 U.S.C. § 2687 (West 2998,2005 Supp.) (the "BRAC Act"), that includes the 

recommendation to close Otis Air National Guard Base, the movement of fifteen F-I5 aircraft 

from Otis ANGB to Barnes Air National Guard Base in Westfield, Pvjassachusetts and the 

movement of fifteen A-10 aircraft from Barnes ANGB to other States, without the consent of the 

Governor and (2) a declaration that such a report violates the United States Constitution, ArticIe 

'V I, $ 8 ,  cl. 16, and 32 U.S.C. 9 104, and 10 U.S.C. 4 18238. 

PARTIES 

2. Plaintiff W. Mitt Romney (the Governor) is the duly elected Governor of the 

Commonwealth of Massachusetts (the Commonwealth). The Governor is the "commander-in- 

chief' of the "military forces" of the Commonwealth and has the power under its constitution "to 

assemble the whole or my part of them for training, instruction or parade, and to employ them 

for the suppression of rebellion, the repelling of invasion, and the enforcement of the laws." 

Massachusetts Constitution Pt. 2, c. 2, $ 1, art. 7. Governor Rornney is the commander-in-chief 

of the Massachusetts National Guard. Id. 

, 3. Defendant Donald H. Rumsfeld ("Secretary Rumsfeld") is the Secretary of 

Defense of the United States Department of Defense (DoD). He is sued in his official capacity. 



w The BRAC Act sets forth the process by which military bases in the United States and its 

temtories are identified for closure or realignment. Pursuant to the BRAC Act, Secretary 

Rumsfeld is authorized to make recommendations for the closure and realignment of military 

bases in the United States to the BRAC Commission. He is authorized to oversee, direct, and 

implement the closure or realignment of military bases pursuant to the BRAC process. 

4. Anthony J. Principi is the Chairman of the BRAC Commission. He is sued in his 

official capacity. 

5 .  Defendants James H. Biibray, Philip Coyle, Harold W. Gehman, Jr., James V. 

Vinson, James T. Hill, Lloyd Newton, Samuel K. Skinner and Sue E. Turner are members of the 

BRAC Commission (collectively "the BRAC Commissioners"). The BRAC Commissioners are 

sued in their official capacities. 

JURISDICTION AND VENUE 

6. This action arises under the Militia Clause of the United States Constitution, art. 

I , §  8, cl. 16, and the following federal statutes: 10 U.S.C. § 18238 and 32 U.S.C. 1 104. This 

Court has jurisdiction over this action pursuant to 28 U.S.C. fj 1331 because it arises under the 

Constitution and laws of the United States. 

7. This Court has authority to enter a declaratory judgment in this action under 28 

U.S.C. 4 2201 and Fed. R. Civ. P. 57. 

8. Venue is proper in this judicial district under 28 U.S.C. 5 1391(a)(2) because a 

substantial part of the acts on which this action is based occurred within this district and a 

substantial part of the property that is the subject of this action is situated within this judicial 

district. 



FACTUAL ALLEGATIONS 

The Recornmendatjons of the Secretarv 

9. On May 1 3,2005, Secretary Rumsfeld transmitted to the BRAC Commission the 

Department of Defense Base Closure and Realignment Report ("BRAC DoD Report"). 

10. The BRAC DoD Report was prepared by the Department pursuant to the BRAC 

Act. 

1 1. The BRAC DoD Report contains the Department's recommendations to realign or 

close miIitary installations within the United States and its territories. 

12. While preparing its BRAC DoD Report, the Department considered the 

requirements of installations used by the Air National Guard of the United States. 

13. The Secretary recommended closure of Otis Air National Guard Base (Otis 

ANGB) and the distribution of fifteen F- 15 Primary Assigned Aircraft (PAA) of the 102d Fighter 

Wing to Air Guard Stations in Florida and New Jersey. 

Tbe BRAC Commission Re~ort 
and Action bv the President and Congress 

14. Pursuant to Section 2914(d)(l) of the BRAC Act, the BRAC must transmit its 

report, "containing its findings and conclusions based on a review and analysis of the Secretary's 

recommendations," to the President by September 8,2005. Id. The President has until 

September 23,2005, to review the recommendations of the Secretary and the Commission and 

prepare a report containing his approval or disapproval of the Commission's recommendations in 

their entirety. Id. 5 2914 (e)(l). If the President disapproves the Commission's 



w recommendations in their entirety, the Commission may prepare a revised list of 

recommendations and transmit those to the President by October 20,2005. Id. § 2914 (e)(2). If 

the President disapproves the revised recommendations, the 2005 BRAC process is terminated. 

Id. 5 2914 (e)(3). If the President approves either the original or revised recommendations, he - 
must send the approved list and a certification of approval to Congress. Id. 5 2903 (e). If 

Congress does not enact a resolution disapproving the approved recommendations in their 

entirety within 45 days after receiving the President's certification of approval, the Secretary must 

carry out all of the recommendations. Id. § 2904 (a). 

IS. In each of the four previous BRAC processes-occurring in 1988,1991,1993, and 

1995- the President approved the BRAC Commission's recommendations in their entirety. 

16. Congress has never disapproved the President's base closure and realignment 

decisions. 

1 7. On August 26,2005, the BRAC announced that its report to the President will 

recommend that (1) Otis ANGB be closed, (2) the 102nd Fighter Wing's fifteen F-15 PAA 

aircraft be moved to Barnes Air National Guard Base in Westfield, Massachusetts; and (3) the 

104th Fighter Wing's fifteen A- 10 PAA be moved &om Barnes ANGB to other States. 

18. Otis ANGB is located in Barnstable, Massachusetts, within the Massachusetts 

Military Reservation and wholly within the Commonwealth. 

19. Approximately 1000 military positions are currently allotted to the 102d Fighter 

Wing at Otis NGB. Approximately 1000 military positions are currently allotted to the 104th 

Fighter Wing as Barnes ANGB. A substantial number of the members of these wings have 



w combat and homeland defense experience. The 102nd and 104th Fighter Wings constitute a 

well-trained, rnission-ready state military force available to the Govemor to perform state activity 

duty missions dealing with homeland security, natural disasters and other state missions. 

20. The closure of Otis ANGB and the movement of the fifteen A-10 PAA of the 

104th Fighter Wing at Barnes ANGB and related actions will deprive the Govemor of a 

significant amount of the total strength of the Massachusetts Air National Guard and will reduce 

the strength of Massachusetts miIitary forces. 

2 1. These actions will deprive the Governor and the Commonwealth of a key joint 

base of operations possessing current and fhture military capabilities for homeland security 

missions throughout the Northeast United States. 

22. The 102nd Fighter Wing at Otis ANGB and the 104th Fighter Wing at Barnes 

ANGB are organized as units of the Massachusetts Air National Guard (state) and Air Combat 

Command (federal). 

23. The recommendations of the BRAC Commission regarding Otis and Barnes, if 

implemented, would constitute a change in the branch, organization or allotment of the units. 

24. In May 2005 and at all times subsequent to Secretary Rumsfeld's transmittal of the 

BRAC DoD Report to the BRAC Commission and the BRAC Commission's recommendations 

regarding Otis ANGB and Barnes ANGB, more than half of the forces there were not and 

currently are not in active federal service. 

25. The recommendations of the BRAC Commission regarding Otis ANGB and 

Barnes ANGB constitute a relocation or withdrawal of a unit of the Air National Guard. 

26. At no time during the 2005 BRAC process has Secretary Rumsfeld requested or 



obtained the approval of Governor Rornney or his authorized representatives to withdraw or 

change the branch, organization or allotment of the units of the Massachusetts Air National 

Guard at issue. 

27. At no time during the 2005 BRAC process has any authorized representative of 

Secretary Rumsfeld, the Department, or the BRAC Commission requested or obtain the approval 

of Governor Romney or his authorized representatives to withdraw or change the branch, 

organization or allotment of the units of the Massachusetts ANG at issue. 

28. On September 1,2005, Governor Romney sent a letter to Secretary Rumsfeld and 

Chairman Principi stating that he has not consented to the closure of Otis ANGB or the 

reassignment of the aircraft of the 102nd or 104th Fighter Wings. A copy of Governor Romney's 

letter is attached to this complaint as Exhibit A. 

RIPENESS FOR JUDICIAL REVIEW 

29. Pursuant to the military base closure and realignment process set forth in the 

BRAC Act, Secretary Rumsfeld has finally and completely fulfilled his obligation to make 

recommendations with respect to the 2005 round of realignments and closure of military 

installations. No further action by the Secretary or the Department is required before Otis ANGB 

is closed and the fifteen A- 10 PAA fiom Barnes ANGB are ordered moved. 

30. Pursuant to the military base closure and realignment process set forth in the 

BRAC Act, the BRAC Commission has finally and completely fblfilled its reporting 

requirements with respect to the 2005 round of realignments and closure of military installations, 

save for its duty to transmit its report to the President by September 8,2005. No further action 

by the BRAC Commission is required before Otis ANGB is closed and the fifteen A-10 PAA 



from Barnes ANGB are moved. 

XIUU3PARABLE HARM 

3 1. The Governor's right to withhold consent to action to close, relocate, realign, 

withdraw, deactivate, or change the branch, organization or allotment of Otis ANGB and the 15 

A-1 0 aircraft at Barnes ANGB has been nullified by the recommendations of the Secretary and 

the BRAC Commission. 

32. Neither the President nor Congress may remove Otis and Barnes ANGB from the 

list of recommended closures and realignments unless they reject the BRAC Commission's 

recommendations in their entirety. Furthermore, it would be historically unprecedented for the 

President or Congress to reject an entire slate of closure and realignment recommendations. 

Moreover, as described above, the closure and realignment recommendations will become law 

within 45 legislative days after the President approves them. The President must act by 

mv - 
September 23,2005. 

33. Absent a temporary restraining order, the hann as alleged herein will be 

irreparable. The recommendations of the Commission would nullify the power of the Governor 

to withhold his consent, deprive him of a vital homeland security asset, degrade his ability to 

defend the security of the citizens of the Commonwealth, and deter enlistments and re- 

enlistments in the Massachusetts Air National Guard. 

Absent a temporary restraining order, and after action by the President on or 

before September 23,2005, judicial review of the report of the Commission may be contested by 

the United States under Dalton v. Svecter, 51 1 U.S. 462 (1994). 



FIRST CLAIM FOR DECLARGTORY RELIEF (MILITIA CLAUSE) 

34. Plaintiff incorporates by reference and re-allege paragraphs 1 through 33, above. 

35. Article I, 4 8, cl. 16, authorizes Congress to "provide for organizing, arming, and 

disciplining, the Militia, and for governing such Part of them as may be employed in the service 

of the United States, reserving to the States respectively, the Appointment of the Officers, and 

the Authority of training the Militia according to the discipline prescribed by Congress." 

36. The National Guard is the militia reserved to the States by Article I, 5 8, cl. 16. 

37. Pursuant to Article I, 4 8, cl. 16, no base, branch, organization or allotment of a 

National Guard unit not then in federal service and located entirely within a State may be closed 

or materially changed by the Secretary or the Commission without the consent of the Governor of 

that State. 

38. The Commission, in recommending that Otis ANGB be closed and that the PAA - w 
at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to 

close Otis ANGB, have violated the Militia Clause. 

SECOND CLAIM FOR DECLARATORY RELIEF (32 U.S.C. $104) 

39. Plaintiff incorporates by reference and re-allege paragraphs I through 38, above. 

40. Title 32 U.S.C. 5 104(a) provides that "each State . . . may fix the location of the 

units and headquarters of its National Guard." 

41. Title 32 U.S.C. 5 104(c) provides that "no change in the branch, organization, or 

allotment of a unit located entirely within a State may be made without the approval of its 

governor." 

42. The National Guard is the militia reserved to the States by Article I, $ 8, cl. 16. 



43. The Commission, in recommending that Otis ANGB be closed and that the PAA w 
at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to 

close Otis ANGB, have violated 32 U.S.C. 9 104. 

THIRD CLAIM FOR DECLARATORY RELIEF (10 U.S.C. 5 18238) 

44. Plaintiff incorporates by reference and re-allege paragraphs 1 through 43. 

45. Title 10 U.S.C. 18238 provides: "A unit of the Army National Guard of the 

United States or the Air National Guard of the United States may not be relocated or withdrawn 

under this chapter without the consent of the governor of the State . . . ." 
46. The National Guard is the militia reserved to the States by Article I, 5 8, cl. 16. 

47. The Commission, in recommending that Otis ANGB be closed and the PAA at 

issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to close 

Otis ANGB, have violated 10 U.S.C. 9 18238. 

PRAYERS FOR RELIEF 

WHEREFORE, Governor Romney requests that the Court grant the following 

relief 

a. temporarily restrain the Commission, Chairman Principi, and the BRAC 

Commissioners fiom including recommendations to close Otis ANGB, move 

fifteen F-15 aircraft from Otis ANGB to Barnes Air National Guard Base in 

Westfield, Massachusetts, and move fifteen A-10 aircrafi from Barnes to other 

States in their final report and recommendations to be transmitted to the President 

on or before September 8,2005; 

b. preliminarily enjoin the Commission, Chairman Principj, and the BRAC 



Commissioners from including recommendations to close Otis ANGB, move 

fifteen F-15 aircraft fiom Otis ANGB to Barnes Air National Guard Base in 

Westfield, Massachusetts, and move fifteen A-10 aircrafi &om Barnes to other 

States in their final report and recommendations to be transmitted to the President 

on or before September 8,2005; 

c.  permanently enjoin the Commission, Chairman Principi, and the BRAC 

Commissioners fiom including recommendations to close Otis ANGB, move 

fifteen F- 15 aircraft from Otis ANGB to Barnes Air National Guard Base in 

Westfield, Massachusetts, and move fifteen A- 10 aircraft from Barnes to other 

States in their final report and recommendations to be transmitted to the President 

on or before September 8,2005. 

d. declaring that the Commission, in recommending that Otis ANGB be closed, 

fifteen F-15 aircrafi be moved from Otis ANGB to Barnes ANGB, and fifteen A- 

10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action 

to accomplish these ends without the consent of the Governor, has violated the 

Militia Clause of the United States Constitution; 

e. declaring that the Commission, in recommending that Otis ANGB be closed, 

fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A- 

10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action 

to accomplish these ends without the consent of the Governor, has violated 32 

U.S.C. 5 104; 

f. declaring that the Commission, in recommending that Otis ANGB be closed, 



fifteen F- 15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A- 

10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action 

to accomplish these ends without the consent of the Governor, has violated 10 

U.S.C. 4 28238; 

g. declaring that the challenged portions of the BRAC DoD report are null and void; 

h. declaring that the portion of the BRAC Report that recommends that Otis ANGB 

be closed, fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and 

fifteen A-1 0 aircraft at Barnes ANGB be moved to other States, is null and void; 

1. enjoining the Secretary from taking any action to close Otis ANG, move the 

fifteen F-15 aircraft from Otis ANGB to Barnes ANGB, or move the fifteen A-10 

aircraft at Barnes ANGB to other States; and 

j. awarding such M e r  relief as the Court deems appropriate. 

W. MITT ROMNEY 
GOVERNOR OF THE 
COMMONWEALTH OF MASSACHUSETTS 

By his attorneys, 
THOMAS F. REILLY 
ATTORNEYGENERAL 

David R. ~ e r r i ~ e ~ 0  # 550843 
Thomas A. ~arnico, BBO # 030040 
Assistant Attorneys General 
One Ashburton Place 
Boston, MA 02 108 
(617) 727-2200, ext. 2050,3380 

Dated: September 7,2005 



THE COMMONWEALTH OF MASSACHUSETTS 
EXECUTIVE DEPARTMENT 

STATE HOUSE BOSTON 02133 

(61 7) 725-4000 

KERRY HEALEY 
LIEV1EMAMT WVCRUOR 

September 1,2005 

The Honorable Donald H. Rumsfeld 
Secretary of Defense 
I000 Defense Pentagon 
Washington, DC 203 10- 1000 

The Honorable Anthony J. Principi, Chairman 
Base Realignment and Closure Commission 
Polk Building, Suite 600 
2521 South Clark Street 
Arlington, VA 22202 

Dear Secretary Rumsfeld and Chairman Principi: 

I am writing to state that I have not consented to the following: 

(1) The Department of Defense's recommendation to close Otis Air National Guard 
(ANG) Base and move the 102"~ Fighter Wing's aircraft to bases in other states; 

(2) The BRAC Commission's recommendation to move the 102"~ Fighter Wing's 18 
F-15 aircraft fiom Otis ANG Base to Barnes ANG Base and close Otis ANG 
Base; and 

(3) The BRAC Commission's recommendation to move the 1 0 4 ~  Fighter Wing's 15 
A-10 aircraft from Barnes ANG base to other states. 

Because I have not consented to the closure of Otis ANG Base, the reassignment of 
the 1 0 2 ~  Fighter Wing's aircraft, or the reassignment of the 104'~ Fighter Wing's aircraft, 
these recommendations appear to violate 10 U.S.C. Section 18238 and 32 U.S.C. Section 
104(c), which require gubernatorial consent for such actions. 

Mitt Romney / 
Governor 
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W. :ilitt Ranney, in h i s  o f f ic ia l  ca-city as  Governor 
of the Cmmnwealth of -3lassachusetts SUMMONS IN .A CIVIL ACTION 

v. CASE NUMBER: 
Donald 3. F&msfeld, i n  h i s  off ic ia l  capacity as  Secretary of 
Defense of the United States of ,America; The Defense Base Closure 
and Realicpnent Carrn1n; A~thony J. Principi, as  Chainnan and 
James H. Bilbray, Philip Coyle, Harol W. G e h a n ,  Jr., James V. 
Vinson, Jams T. H i l l ,  Lloyd W. Newton, Same1 K. Skinner, and 
Sue E. Turner as mgnbers of the Defense Base Closure and 
Realignment C m l  n 

AnthonyJ. ~ r i n c i p i ,  C h & i r m n  
Base Realignment and Closure ~ d s s i o n  
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Arlington, VA 22202 

YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon 

V 
PLAINTIFF'S ATTORNEY ( n a r  m d  uramrrl 

T h m s  A. Barnico 
Assistant Attorney General 
One Ashburton Place 
Boston, :a 02108 
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SEP 0 '1 2005 
DATE 

. . . ~  . 



A0 rU) I&. imI Summons in I Civil *no" 

RETURN OF SERVICE 

I 

Check one box below to indicate appropriate method of service 

I 

Service of the Summons and Complaint was made by me1 

NAME OF SERVER (PRINT) 

I 0 Served personally upon the defendant. Place where served : I 

DATE 

TITLE 

0 Left copies thereof at the defendant's dwelling house or usual place of abode with a person of suitable age and 
discretior1 then rtsiding therein. 
Namq of person with &.om the summons and complaint were left: 

O Returned unexecuted: 

-- -- 

0 Other (specify): 

STATEMENT OF SERVICE FEES 
TRAVEL SERVICES TOTAL 

i 
I 1 

DECLARATION OF SERVER 

I declare under penalty of perjury under the laws of the  United States of America that the foregoing infor 
contained in the Return of Service and Statement of Service Fees is  true and correct. 

Executed on 
&a Slgna rure of Server 
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UNITED STATES DISTRICT COURT 

BY DPPI. GLK 2 --d- .- DISTRICT OF MASSACHUSETTS 
DATE '? ' 7 -d 

W. MTTT ROMNEY, in his official capacity as 
Governor of the Commonwealth of Massachusetts, 

Plaintiff, 

DONALD H. RUMSFELD, in his official capacity 
as Secretary of Defense of the United States of 
America, 

CIVIL ACTION 
NO. 05-CV- 

ANTHONY J. PRZNCIPI, in his official capacity as 
Chairman of the Defense Base Closure and 
Realignment Commission, and 

THE DEFENSE BASE CLOSURE AND 05 REALIGNMENT COMMISSION, 

JAMES H. BEBRAY, PHILIP COYLE, HAROLD 
W. GEHMAN, JR., JAMES V. W O N ,  JAMES 
T. HILL, LWYD W. NEWTON, SAMUEL K. 
SKINNER, and SUE E. TURNER, in their official 
capacities as members of the Defense Base Closure 
and Realignment Commission, 

7 8 9 Siqd. . . .. & .&, ." . &j ' . . . . A%. L'.:h-.. 

Defendants. I 
COMPLAINT 

1. This complaint arises from actions of the Department of Defense and the Defense 

Base Closure and Realignment Commission ("BRAC Commission") recommending the closure 

of Otis Air National Guard Base in Barnstable, Massachusetts, the movement of fifteen F- 15 

aircraft from Otis ANGB to Barnes Air National Guard Base in Westfield, Massachusetts and the 

movement of fifteen A-10 aircraft from Barnes ANGB to other States, without seeking or 

w' 



w obtaining the approval of the Governor of the Commonwealth of Massachusetts. The plaintiff 

Governor has declined to consent to such closure and movement of aircraft and seeks (I) a 

temporary restraining order and a preliminary injunction enjoining the defendants, pending a 

final decision by this Court on all of plaintiffs claims and untiI fiu-ther order of the Court, from 

transmitting a final report to the President of the United States, due on September 8,2005, 

pursuant to the Base Closure and Realignment Act of 1990, 104 Stat. 1808, as amended, note 

following 10 U.S.C. 2687 (West 1998,2005 Supp.) (the "BRAC Act"), that includes the 

recommendation to close Otis Air National Guard Base, the movement of fifteen F-15 aircraft 

from Otis ANGB to Barnes Air National Guard Base in Westfield, Massachusetts and the 

movement of fifteen A-10 aircraft from Barnes ANGB to other States, without the consent of the 

Governor and (2) a declaration that such a report violates the United States Constitution, Article 

w I, $8, cl. 16, and 32 U.S.C. $ 104, and 10 U.S.C. § 18238. 

\ PARTIES 
2. Plaintiff W. Mitt Romney (the Governor) is the duly elected Governor of the 

Commonwealth of Massachusetts (the Commonwealth). The Governor is the "commander-in- 

chief' of the "military forces" of the Commonwealth and has the power under its constitution "to 

assemble the whole or any part of them for training, instruction or parade, and to employ them 

for the suppression of rebellion, the repelling of invasion, and the enforcement of the laws." 

Massachusetts Constitution Pt. 2, c. 2,$ 1, art. 7. Governor Romney is the commander-in-chief 

of the Massachusetts National Guard. Id. 

3. Defendant Donald H. Rurnsfeld ("Secretary Rwnsfeld") is the Secretary of 

Defense of the United States Department of Defense (DoD). He is sued in his official capacity. 



The BRAC Act sets forth the process by which military bases in the United States and its 

territories are identified for closure or realignment. Pursuant to the BRAC Act, Secretary 

Rumsfeld is authorized to make recommendations for the closure and realignment of military 

bases in the United States to the BRAC Commission. He is authorized to oversee, direct, and 
t 

implement the closure or realignment of military bases pursuant to the BRAC process. 

4. Anthony J. Principi is the Chairman of the B M C  Commission. He is sued in his 

official capacity. 

5. Defendants James H. Bilbray, Philip Coyle, Harold W. Gehman, Jr., James V. 

Vinson, James T. Hill, Lloyd Newton, Samuel K. Skinner and Sue E. Turner are members of the 

BRAC Commission (collectively "the BRAC Commissioners"). The BRAC Commissioners are 

sued in their official capacities. 

JURISDICTION AM) VENUE 

6. This action arises under the Militia Clause of the United States Constitution, art. 

1, § 8, cl. 16, and the following federal statutes: 10 U.S.C. 5 I8238 and 32 U.S.C. 5 104. This 

Court has jprisdiction over this action pursuant to 28 U.S.C. 9 133 1 because it arises under the 

Constitution and laws of the United States. 

7. This Court has authority to enter a declaratory judgment in this action under 28 

U.S.C. § 2201 and Fed. R. Civ. P. 57. 

8. Venue is proper in this judicial district under 28 U.S.C. tj 1391(a)(2) because a 

substantial part of the acts on which this action is based occurred within this district and a 

substantial part of the property that is the subject of this action is situated within this judicial 

district. 



FACTUAL ALLEGATIONS 

The RecommendaCIons of the Secretary 

9. On May 13,2005, Secretary Rumsfeld transmitted to the BRAC Commission the 

Department of Defense Base Closure and Realignment Report ("BRAC DoD Report"). 

10. The BRAC DoD Report was prepared by the Department pursuant to the BRAC 

Act. 

1 1. The BRAC DoD Report contains the Department's recommendations to realign or 

close military installations within the United States and its territories. 

12. While preparing its BRAC DoD Report, the Department considered the 

requirements of installations used by the Air National Guard of the United States. 

13. The Secretary recommended closure of Otis Air National Guard Base (Otis 

ANGB) and the distribution of fiAeen F-15 Primary Assigned Aircraft (PAA) of the 102d Fighter 

Wing to Air Guard Stations in Florida and New Jersey. 

Tbe BRAC Commission Report 
and Action bv the President and Congress 

14. Pursuant to Section 2914(d)(l) of the BRAC Act, the BRAC must transmit its 

report, "containing its findings and conclusions based on a review and analysis of the Secretary's 

recommendations," to the President by September 8,2005. Id. The President has until 

September 23,2005, to review the recommendations of the Secretary and the Commission and . 
prepare a report containing his approval or disapproval of the Commission's recommendations in 

their entirely. Id. 5 2914 (e)(l). If the President disapproves the Commission's 



w recommendations in their entirety, the Commission may prepare a revised list of 

recommendations and transmit those to the President by October 20, 2005. Id. 6 2914 (e)(2). If 

the President disapproves the revised recommendations, the 2005 BRAC process is terminated. 

Id. 5 2914 (e)(3). If the President approves either the original or revised recommendations, he - 
must send the approved list and a certification of approval to Congress. 5 2903 (e). If 

Congress does not enact a resolution disapproving the approved recommendations in their 

entirety within 45 days after receiving the President's certification of approval, the Secretary must 

carry out all of the recommendations. Id. 2904 (a). 

15. In each of the four previous BRAC processes-occurring in 1 988,1991, 1993, and 

1995- the President approved the BRAC Commission's recommendations in their entirety. 

16. Congress has never disapproved the President's base closure and realignment 

w decisions. 

17. On August 26,2005, the BRAC announced that its report to the President will 

recommend that (1) Otis ANGB be closed, (2) the 102nd Fighter Wing's fifteen F-15 PAA 

aircraft be moved to Barnes Air National Guard Base in Westfield, Massachusetts; and (3) the 

1 04th Fighter Wing's fifteen A- 1 0 PAA be moved fi-om Barnes ANGB to other States. 

Otis and Barnes ANGB 

18. Otis ANGB is located in Barnstable, Massachusetts, within the Massachusetts 

Military Reservation and ~7holly within the Commonwealth. 

19. Approximately 1000 military positions are currently allotted to the 102d Fighter 

Wing at Otis NGB. Approximately 1000 military positions are currently allotted to the 104th 

Fighter Wing as Barnes ANGB. A substantial number of the members of these wings have 



w combat and homeland defense experience. The 102nd and 104th Fighter Wings constitute a 

well-trained, mission-ready state military force available to the Governor to perform state activity 

duty missions dealing with homeland security, natural disasters and other state missions. 

20. The closure of Otis ANGB and the movement of the fifteen A-10 PAA of the 

104th Fighter Wing at Barnes ANGB and related actions will deprive the Governor of a 

significant amount of the total strength of the Massachusetts Air National Guard and will reduce 

the strength of Massachusetts military forces. 

2 1. These actions will deprive the Governor and the Commonwealth of a key joint 

base of operations possessing current and future military capabilities for homeland security 

missions throughout the Northeast United States. 

22. The 102nd Fighter Wing at Otis ANGB and the 104th Fighter Wing at Barnes 

I 
ANGB are organized as units of the Massachusetts Air National Guard (state) and Air Combat 

Command (federal). 

23. The recommendations of the BRAC Commission regarding Otis and Barnes, if 

implemented, would constitute a change in the branch, organization or allotment of the units. 

24. In May 2005 and at all times subsequent to Secretary Rumsfeld's transmittal of the 

BRAC DoD Report to the BRAC Commission and the BRAC Commission's recommendations 

regarding Otis ANGB and Barnes ANGB, more than half of the forces there were not and 

currently are not in active federal service. 

25. The recomnlendations of the BRAC Commission regarding Otis ANGB and 

Barnes ANGB constitute a relocation or withdrawal of a unit of the Air National Guard. 

26. At no time during the 2005 BRAC process has Secretary Rumsfeld requested or 



obtained the approval of Governor Romney or his authorized representatives to withdraw or 

change the branch, organization or allotment of the units of the Massachusetts Air National 

Guard at issue. 

27. At no time during the 2005 BRAC process has any authorized representative of 

Secretary Rumsfeld, the Department, or the BRAC Commission requested or obtain the approval 

of Governor Romney or his authorized representatives to withdraw or change the branch, 

organization or allotment of the units of the Massachusetts ANG at issue. 

28. On September 1,2005, Governor Rornney sent a letter to Secretary Rumsfeld and 

Chainnan Principi stating that he has not consented to the closure of Otis ANGB or the 

reassignment of the aircraft of the 102nd or 104th Fighter Wings. A copy of Governor Romney's 

letter is attached to this complaint as  Exhibit A. 

RIPENESS FOR JUDICIAL REVIEW 

29. Pursuant to the military base closure and realignment process set forth in the 

BRAC Act, Secretary Rumsfeld has finally and completely fulfilled his obligation to make 

recommendations with respect to the 2005 round of realignments and closure of military 

installations. No further action by the Secretary or the Department is required before Otis ANGB 

is closed and the fifteen A- 10 PAA fiom Barnes ANGB are ordered moved. 

30. Pursuant to the military base closure and realignment process set forth in the 

BRAC Act, the BRAC Commission has finally and completely fulfilled its reporting 

requirements with respect to the 2005 round of realignments and closure of military installations, 

save for its duty to transmit its report to the President by September 8,2005. No Wher  action 

by the BRAC Commission is required before Otis ANGB is closed and the fifteen A-10 PAA 



V 
from Barnes ANGB are moved. 

IRREPARABLE HARM 

3 1. The Governor's right to withhold consent to action to close, relocate, realign, 

withdraw, deactivate, or change the branch, organization or allotment of Otis ANGB and the 15 

A-1 0 aircraft at Barnes ANGB has been nullified by the recommendations of the Secretary and 

the BRAC Commission. 

32. Neither the President nor Congress may remove Otis and Barnes ANGB from the 

list of recommended closures and realignments unless they reject the BRAC Commission's 

recommendations in their entirety. Furthermore, it would be historically unprecedented for the 

President or Congress to reject an entire slate of closure and realignment recommendations. 

Moreover, as described above, the closure and realignment recommendations will become law 

within 45 legislative days after the President approves them. The President must act by 
- 

September 23,2005. 

33. Absent a temporary restraining order, the harm as alleged herein will be 

irreparable. The recommendations of the Commission would nullify the power of the Governor 

to withhold his consent, deprive him of a vital homeland security asset, degrade his ability to 

defend the security of the citizens of the Commonwealth, and deter enlistments and re- 

enlistments in the Massachusetts Air National Guard. 

Absent a temporary restraining order, and after action by the President on or 

before September 23,2005, judicial review of the report of the Commission may be contested by 

the United States under Dalton v. Soecter, 5 1 1 U.S. 462 (1 994). 



FIRST CLAIM FOR DECLARATORY RELIEF (MILITIA CLAUSE) 

34. Plaintiff incorporates by reference and re-allege paragraphs 1 through 33, above. 

35. Article 1, 4 8, cl. 16, authorizes Congress to "provide for organizing, arming, and 

disciplining, the Militia, and for governing such Part of them as may be employed in the service 

of the United States, reserving to the States respectively, the Appointment of the Officers, and 

the Authority of training the Militia according to the discipline prescribed by Congress." 

36. The National Guard is the militia reserved to the States by Article I, 5 8, cl. 16. 

37. Pursuant to Article I, 9 8, cl. 16, no base, branch, organization or allotment of a 

National Guard unit not then in federal service and located entirely within a State may be closed 

or materially changed by the Secretary or the Commission without the consent of the Governor of 

that State. 

38. The Commission, in recommending that Otis ANGB be closed and that the PAA 
Qlw 

at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to 

close Otis ANGB, have violated the Militia Clause. 

SECOND CLAIM FOR DECLARATORY RELIEF (32 U.S.C. 5 104) 

39. Plaintiff incorporates by reference and re-allege paragraphs 1 through 38, above. 

40. Title 32 U.S.C. 4 104(a) provides that "each State . . . may fix the location of the 

units and headquarters of its National Guard." 

41. Title 32 U.S.C. § 104(c) provides that "no change in the branch, organization, or 

allotmen! of a unit located entirely within a State may be made without the approval of its 

governor." 

42. The National Guard is the militia reserved to the States by Article I, 5 8, cl. 16. 



43. The Commission, in recommending that Otis ANGB be closed and that the PAA w 
at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to 

close Otis ANGB, have violated 32 U.S,C. 104. 

THIRD CLAIM FOR DECLARATORY =LIEF (10 U.S.C. 8 18238) 

44. Plaintiff incorporates by reference and re-allege paragraphs 1 through 43. 

45. Title 10 U.S.C. 5 18238 provides: "A unit of the Army National Guard of the 

United States or the Air National Guard of the United States may not be relocated or withdrawn 

under this chapter without the consent of the governor of the State . . . ." 
46. The National Guard is the militia reserved to the States by Article I, 3 8, cl. 16. 

47. The Commission, in recommending that Otis ANGB be closed and the PAA at 

issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to close 

Otis ANGB, have violated 10 U.S.C. 4 18238. 

PRAYERS FOR RELIEF 

WHEREFORE, Governor Romney requests that the Court grant the following 

relief 

a. temporarily restrain the Commission, Chairman Principi, and the BRAC 

Commissioners fiom including recommendations to close Otis ANGB, move 

fifteen F-15 aircraft fiom Otis ANGB to Barnes Air National Guard Base in 

Westfield, Massachusetts, and move fifteen A-10 aircraft from Barnes to other 

States in their final report and recommendations to be transmitted to the President 

on or before September 8,2005; 

b. preliminarily enjoin the Comnlission, Chaimzan Principi, and the BRAC 



Commissioners from including recommendations to close Otis ANGB, move 

fifteen F-15 aircraft fiom Otis ANGB to B m e s  Air National Guard Base in 

Westfield, Massachusetts, and move fifteen A-10 aircraft &om Barnes to other 

States in their final report and recommendations to be transmitted to the President 

on or before September 8,2005; 

c. permanently enjoin the Commission, Chairman Principi, and the BRAC 

Commissioners fiom including recommendations to close Otis ANGB, move 

fifteen F-15 aircraft from Otis ANGB to Barnes Air National Guard Base in 

Westfield, Massachusetts, and move fifteen A-10 aircraft fiom Barnes to other 

States in their final report and recommendations to be transmitted to the President 

on or before September 8,2005. 

d. declaring that the Commission, in recommending that Otis ANGB be closed, 

fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A- 

10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action 

to accomplish these ends without the consent of the Governor, has violated the 

Militia Clause of the United States Constitution; 

e. declaring that the Commission, in recommending that Otis ANGB be closed, 

fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A- 

10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action 

to accomplish these ends without the consent of the Governor, has violated 32 

U.S.C. 6 104; 

f. declaring that the Commission, in recommending that Otis ANGB be closed, 



fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A- 

10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action 

to accomplish these ends without the consent of the Governor, has violated 10 

U.S.C. § 18238; 

g. declaring that the challenged portions of the BRAC DoD report are null and void; 

h. declaring that the portion of the BRAC Report that recommends that Otis ANGB 

be closed, fifteen F- 15 aircraft be moved fiom Otis ANGE3 to Barnes ANGB, and 

fifteen A-1 0 aircraft at Barnes ANGB be moved to other States, is null and void; 

i.  enjoining the Secretary fiom taking any action to close Otis ANG, move the 

fifteen F-15 aircraft fiom Otis ANGB to Barnes ANGB, or move the fifteen A-10 

aircraft at Barnes ANGB to other States; and 

j. awarding such further relief as the Court deems appropriate. 

W. MITT ROMNEY 
GOVERNOR OF THE 
COMMONWEALTH OF MASSACHUSETTS 

By his attorneys, 
THOMAS F. REILLY 
ATTORNEYGENERAL 

David R. ~ e r r i ~ e ~ 0  # 550843 
Thomas A. ~arn icb ,  BBO # 030040 
Assistant Attorneys General 
One Ashburton Place 
Boston, MA 02 108 
(6 17) 727-2200, ext. 2050,3380 

Dated: September 7,2005 



THE COMMONWEALTH OF MASSACHUSETTS 
EXECUTIVE DEPARTMENT 

STATE HOUSE BOSTON 02133 

(6 17) 725-4000 

Mrrt' ROMNEY 
QOVERMR 

KERRY HEALEY 
UEUTENAMT OOVEANOR 

September 1,2005 

The Honorable Donald E-I. Rumsfeld 
Secretary of Defense 
1000 Defense Pentagon 
Washington, DC 203 10-1000 

The Honorable Anthony J. Principi, Chairman 
Base Realignment and Closure Commission 
Polk Building, Suite 600 
252 1 South Clark Street 
Arlington, VA 22202 

Dear Secretary Rumsfeld and Chairman Principi: 

I am writing to state that I have not consented to the following: 

(I) The Department of Defense's recommendation to close Otis Air National Guard 
(ANG) Base and move the 102"~ Fighter Wig's aircraft to bases in other states; 

(2) The BRAC Commission's recommendation to move the 102"~ Fighter Wing's 18 
F-15 aircraft fiom Otis ANG Base to Barnes ANG Base and close Otis ANG 
Base; and 

(3) The BRAC Commission's recommendation to move the 104" Fighter Wing's 15 
A-10 aircraft from Barnes ANG base to other states. 

Because I have not consented to the closure of Otis ANG Base, the reassignment of 
the 102" Fighter Wing's aircraft, or the reassignment of the 1 d Fighter Wing's aircraff 
these recommendations appear to violate 10 U.S.C. Section 18238 and 32 U.S.C. Section 
104(c), which require gubernatorial consent for such actions. 

Mitt Rornney 
Governor / 



a0 610 (Rev 1mI Summons In a Cov~l Acrmn 

DISTRICT OF Massachusetts 

QW' 
W. 'litt Ranney, in h i s  o f f i c i a l  capacity a s  Gavernor 
of the ~ammnwealth of -Nassachusetts SUMMONS IN .A CIVIL ACTION 

V. CASE NUMBER: 
Donald a. Rulnsfeld, in h i s  o f f i c i a l  capacity a s  Secretary of 
Defense of the United States of' America; The Defense Base Closure 
and R e a l i m e n t  C m ' n ;  Arlthony J. Principi,  a s  Chainnan and 
James H.  Bilbray, Phil ip Coyle, Harol W. Gehman, Jr., James V, 
Vinson, James T. H i l l ,  Lloyd W. Newton, Same1 K. Skinner, and 
Sue E. Turner a s  rnesnbers of the Defense Base Closure and 
Realignment C m '  n 

TO: mama na *sarerr 01 D e f e n c u n l ~  

S m e l  K. Skinner 
Base Realignmnt and Closure Camnission 
Polk Building, Suite 600 
2521 South Clark St ree t  
Arlington, VA 22202 

YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon 

PLAINTIFF'S ATTORNEY In8.m aria a o a n s r l  

T h m s  A. Barnico 
Assistant Attorney General 
One Ashburton Place 
Boston, ;YIA 02108 

an answer to the complaint which is herewith served upon you, within up. days after service of 
this summons upon you, exciusiv.: of the day of service. If you fail to do so, judgment by default will be taken 
against you for the relief demandea in the complaint. 

SEP 0 7 2005 
DATE 

. . 



A 0  440 (R.v.lRO) Summons to r Civil * M n  

RETURN OF SERVICE 

1 Service of the Summons and Comolaint was made bv me1 1 -. - '  - : *. bl. I 

I 
Check one box &/ow t o  indicate appropriate method of service 

Served personally upon the defendant. Place where served: 

b f t  copies thereof at the defendark's dwelling hwse or  usual place o f  abode wi th  a p e r m  of suitable age and 
discretior1 then residing therein. 
Name o f  person wi th &.om the summons and complaint were left: 

0 Returned unexecuted: 

, Other (specify) : 

STATEMENT OF SERVICE FEES 
TRAVEL SERVICES TOTAL 

I I 
DECLARATION OF SERVER 

1 declare under penalty o f  perjury under the laws o f  the United States of America that the foregoing infor  I 
contained i n  the Return of Service and Statement o f  Service Fees is true and correct. 

- 

Executed on 
&N S:gna rure of Server 

1) AS to who may wrv* J rumnona r a  Rule 4 of tn* Federal Rules 01 Clvll Rocoauro. 



WS 44 (RCV I IM) CIVIL COVER SHEET 

I NOTE: IN LAND CONDEMNATION CASES. USE THE LOCATION OF THE 
LAND INVOLVED. 
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hqf , g a l  n r h  ofcoutt. B R o n n .  approved by the Jud~c~al Confcmcc ofthe ~n i t ed i t a f c s  in September 1 9 7 4 , ~  rcqu~nd for b e  e of c clerk of o u t  forthe ~urpcsc. of ~ni t ia t in~ 

vil docket sheet. (SEE INSTRUCI'lONS ON THE REVERSE OF THE F W )  

%!tt EAT~I~ oficial capacity as 0 o V m 0 r  of the 
Commonwealth of Massachusetts, 

(b) County of Residence of First Lihted Plaintiff Suff0lk 
lMCEPT IN U.S. P L A m F F  CASES) 

DEFENDANTS 
Com'n,  Donald H. Anthon ~umsfe ld ,  J Prinn S m , W  i, Chairman, of Defense, and Defense James Base H. Bilbray, Closure Phil and Realignment Coytt, bid 

W. ~ehman, h., 16 V. gnrm. Ja- T Hilla Uo W. Newton, $muel K. Sbnna, 
and Sue E. Turner. l r y e  ofthe  ~afauc Base $&IT and Rcrlighnmt C o m h  
County of Residmce of RrM L~sted Defendant 

(M U.S. PLAINllFF CASES ONLY) 

(c) Attontcy's (Firm N- Address. .rd Tckphonc Number) 

Thomas A. Bamico, Assistant Attorney General 
One Ashburton Place, Boston, MA 02108 

1 Fmim CMmW 

Corrupt Organhtions 
0 480 Connmur Credit 
0 4g0 Cablc/SltN 

Attorneys (If Known) 

United Statas Attorney Michael Sullivan, One Courthouse Way, 
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UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

w I. TIUe of case (name of f ln t  party on each side only) 
W. Mitt Romney v. Donald H. Rumsfeld 

2. Categoly in which the case belongs based upon the numbered nature of suit code listed on h e  civil cover sheet. (See local 

rule M.I(a)(l)). 

160.410,470.535, R23, REGARDLESS OF NATURE OF SUIT. 

11. 195,198,368,400,440, U1-446,540,!550,555,625,710,720,730, *Also complete A0 120 or A0 121 
740,790,791, 820b, W*, W*, 850,890,892-894,895,950. for patent, trademark or copyright cases 

3. Title and number, if my, of related cases. (See local nrk 40.l(g)). I more than one prior related case has been filed in this 
district please indicate the title and number of the first filed case In this court. 

None 

4. Has a prior action between the same parties and based on the same claim ever been filed in this court? 

YES NO a 
5. Does the complaint in this caw question the constitutionality of an act of congress affecting the public interest? (See 28 USC 

624031 - .  
YES NO 

I so, is the U.S.A or an omcer, agent w employee of the U.S. a party'? 
- 

YES NO 

6. Is this case required to be heard and determined by a district court of three judges pursuant to title 28 USC 522817 

YES NO pJ 
7. Do &I of the parties in this action, excluding governmental agencies of the united states and the Commonwealth of 

Massachusetts ("~owmmentai agencies"), residing in Massachusetts reside in the m e  division? - (See Local Rule 40.l(d)). 

A H yes, in which division d o g  of the non-governmental parties reside? 

Western Division a 
8. If no, in which division do the majority of the plaintiffs or the only parties, excluding governmental agencies, 

residing in Massachusetts reside7 

Eastern Division Central Division 0 Western Division 

8. If filing a Notico of Removal - are there any motions pending in the state court requiring the attention of this Court7 (If yes, 
submit a separate sheet identifying the motions) 

YES NO 

(PLEASE TYPE OR PRINT) 

w~~~ Thomas A. Barnico, Assistant Attorney General 

ADDRESS One Ashburton Place. Boston, MA 02108 
m w H O N E  NO. (617) 727-2200, ext. 3380 



\/AvJER FOt-tlvt -.----- -- - -- 
((IF~cF ISSUET!. --- .... , - UNITED STATES DISTRICT COURT 

BY DPTY. CLK 2 -,A- , -- -- DISTRICT OF MASSACHUSETTS 
DATE 3 - 7 -C - 

W. MITT ROMNEY, in his official capacity as 
Governor of the Commonwealth of Massachusetts, 

Plaintiff, 

v. 
CNIL ACTION 
NO. 05-CV- 

DONALD H. RUMSFELD, in his official capacity 
as Secretary of Defense of the United States of 
America, 

THE DEFENSE BASE CLOSURE AND o .I; lli 
REALIGNMENT COMMISSION, h 4, .A. 

I... LI ,".. 

ANTHONY J. PRINCIPI, in his official capacity as 
Chairman of the Defense Base Closure and I 
Realignment Commission. and I - 
JAMES H. BEBRAY, P H L P  COKE, HAROLD 1 
W. GEKMAN, JR., JAMES V. VWSON, JAMES 
T. HILL, LLOYD W. NEWTON, SAMUELK. 
SKMNER, and SUE E. TURNER, in their official 
capacities as members of the Defense Base Closure 
and Realignment Commission, 

Defendants. I 

1. This complaint arises from actions of the Department of Defense and the Defense 

Base Closure and Realignment Commission ("BRAC Commission") recommending the closure 

of Otis Air National Guard Base in Barnstable, Massachusetts, the movement of fifteen F- 15 

aircraft from Otis ANGB to Barnes Air National Guard Base in Westfield, Massachusetts and the 

movement of fifteen A-10 aircrafl from Barnes ANGB to other States, without seeking or 



w obtaining the approval of the Governor of the Commonwealth of Massachusetts. The plaintiff 

Governor has declined to consent to such closure and movement of aircraft and seeks (I) a 

temporary restraining order and a preliminary injunction enjoining the defendants, pending a 

final decision by this Court on all of plaintiffs claims and until fiu-ther order of the Court, from 

transmitting a final report to the President of the United States, due on September 8,2005, 

pursuant to the Base Closure and Realignment Act of 1990, 104 Stat. 1808, as amended, note 

foilowing 10 U.S.C. 5 2687 (West 1998,2005 Supp.) (the "BRAC Act"), that includes the 

recommendation to close Otis Air National Guard Base, the movement of fifteen F-15 aircraft 

from Otis ANGB to Barnes Air National Guard Base in Westfield, h4assachusetts and the 

movement of fifteen A-10 aircraft fiom Barnes ANGB to other States, without the consent of the 

Govemor and (2) a declaration that such a report violates the United States Constitution, ArticIe 

I, 5 8, cl. 16, and 32 U.S.C. 5 104, and 10 U.S.C. 18238. 

PARTIES 

2. Plaintiff W. Mitt Romney (the Governor) is the duly elected Governor of the 

Commonwealth of Massachusetts (the Commonwealth). The Govemor is the "commander-in- 

chief' of the "military forces" of the Commonwealth and has the power under its constitution "to 

assemble the whole or my part of them for training, instruction or parade, and to employ them 

for the suppression of rebellion, the repelling of invasion, and the enforcement of the laws." 

Massachusetts Constitution Pt. 2, c. 2, $ 1, art. 7. Governor Romney is the commander-in-chief 

of the Massachusetts National Guard. Zd. 

3. Defendant Donald H. Rumsfeld ("Secretary Rumsfeld") is the Secretary of 

Defense of the United States Department of Defense (DoD). He is sued in his official capacity. 



The BRAC Act sets forth the process by which military bases in the United States and its 

temtories are identified for closure or realignment. Pursuant to the BRAC Act, Secretary 

Rumsfeld is authorized to make recommendations for the closure and realignment of military 

bases in the United States to the BRAC Commission. He is authorized to oversee, direct, and . 
implement the closure or realignment of military bases pursuant to the BRAC process. 

4. Anthony J. Principi is the Chairman of the BRAC Commission. He is sued in his 

official capacity. 

5 .  Defendants James H. Bilbray, Philip Coyle, Harold W. Gehman, Jr., James V. 

Vinson, James T. Hill, Lloyd Newton, Samuel K. Skinner and Sue E. Turner are members of the 

BRAC Commission (collectively "the BRAC Commissioners"). The BRAC Commissioners are 

sued in their official capacities. 

JURISDICTION AND VENUE 

6. This action arises under the Militia Clause of the United States Constitution, art. 

1, $ 8, cl. 16, and the following federal statutes: 10 U.S.C. 5 18238 and 32 U.S.C. 1 104. This 

Court has jurisdiction over this action pursuant to 28 U.S.C. 5 1331 because it arises under the 

Constitution and laws of the United States. 

7. This Court has authority to enter a declaratory judgment in this action under 28 

U.S.C. $2201 andFed.R.Civ.P. 57. 

8. Venue is proper in this judicial district under 28 U.S.C. 8 139 1 (a)(2) because a 

substantial part of the acts on which this action is based occurred within this district and a 

substantial part of the property that is the subject of this action is situated within this judicial 

district. 



FACTUAL ALLEGATIONS 

The Recommendatjons of the Secretary 

9. On May 13,2005, Secretary Rumsfeld transmitted to the BRAC Commission the 

Department of Defense Base Closure and Realignment Report ("BRAC DoD Report"). 

10. The BRAC DoD Report was prepared by the Department pursuant to the BRAC 

Act. 

1 1. The BRAC DoD Report contains the Department's recommendations to realign or 

close military installations within the United States and its territories. 

12. While preparing its BRAC DoD Report, the Department considered the 

requirements of installations used by the Air National Guard of the United States. 

w 13. The Secretary recommended closure of Obs Air National Guard Base (Otis 

ANGB) and the distribution of fiAeen F- 15 Primary Assigned Aircraft (PAA) of the 102d Fighter 

Wing to Air Guard Stations in Florida and New Jersey. 

The BRAC Commission Reeort 
and Action bv the President and Congress 

14. Pursuant to Section 2914(d)(l) of the BRAC Act, the BRAC must transmit its 

report, "containing its findings and conclusions based on a review and analysis of the Secretary's 

recommendations," to the President by September 8,2005. Id. The President has until 

September 23,2005, to review the recommendations of the Secretary and the Commission and 

prepare a report containing his approval or disapproval of the Commission's recommendations in 

their entirety. & 5 2914 (e)(l). If the President disapproves the Commission's 



'trrYP recommendations in their entirety, the Commission may prepare a revised list of 

recommendations and transmit those to the President by October 20, 2005. Id. 4 2914 (e)(2). If 

the President disapproves the revised recommendations, the 2005 BRAC process is terminated. 

Id. 4 2914 (e)(3). If the Resident approves either the original or revised recommendations, he - 
must send the approved list and a certification of approval to Congress. Id. $2903 (e). If 

Congress does not enact a resolution disapproving the approved recommendations in their 

entirety within 45 days after receiving the President's certification of approval, the Secretary must 

carry out all of the recommendations. Id. 2904 (a). 

15. In each of the four previous BRAC processes~ccurring in 1988, 1991,1993, and 

1995- the President approved the BRAC Commission's recommendations in their entirety. 

16. Congress has never disapproved the President's base closure and realignment 

decisions. 

17. On August 26,2005, the BRAC announced that its report to the President will 

recommend that (1) Otis ANGB be closed, (2) the 102nd Fighter Wing's fifteen F-15 PAA 

aircraft be moved to Barnes Air National Guard Base in Westfield, Massachusetts; and (3) the 

104th Fighter Wing's fifteen A- 10 PAA be moved fiom Barnes ANGB to other States. 

0-3 

18. Otis ANGB is located in Barnstable, Massachusetts, within the Massachusetts 

Military Reservation and ~rholly within the Commonwealth. 

19. Approximately 1000 military positions are currently allotted to the 102d Fighter 

Wing at Otis NGB. Approximately 1000 military positions are currently allotted to the 104th 

Fighter Wing as Barnes ANGB. A substantial number of the members of these wings have 



w combat and homeland defense experience. The 102nd and 104th Fighter Wings constitute a 

well-trained, mission-ready state military force available to the Governor to perform state activity 

duty missions dealing with homeland security, natural disasters and other state missions. 

20. ~e closure of Otis ANGB and the movement of the fifteen A-1 0 PAA of the 

104th Fighter Wing at Barnes ANGB and related actions will deprive the Governor of a 

significant amount of the total strength of the Massachusetts Air National Guard and will reduce 

the strength of Massachusetts military forces. 

2 1. These actions will deprive the Governor and the Commonwealth of a key joint 

base of operations possesshg current and future military capabilities for homeland security 

missions throughout the Northeast United States. 

22. The 102nd Fighter Wing at Otis ANGB and the 104th Fighter Wing at Barnes 

cV 
ANGB are organized as units of the Massachusetts Air National Guard (state) and Air Combat 

Command (federal). 

23. The recommendations of the BRAC Commission regarding Otis and Barnes, if 

implemented, would constitute a change in the branch, organization or allotment of the units. 

24. In May 2005 and at all times subsequent to Secretary Rumsfeld's transmittal of the 

BRAC DoD Report to the BRAC Commission and the BRAC Commission's recommendations 

regarding Otis ANGB and Barnes ANGB, more than half of the forces there were not and 

currently are not in active federal service. 

25.  The recommendations of the BRAC Commission regarding Otis ANGB and 

Barnes ANGB constitute a relocation or withdrawal of a unit of the Air National Guard. 

26. At no time during the 2005 BRAC process has Secretary Rumsfeld requested or 



obtained the approval of Governor Romney or his authorized representatives to withdraw or 

change the branch, organization or allotment of the units of the Massachusetts Air National 

Guard at issue. 

27. At no time during the 2005 BRAC process has any authorized representative of 

Secretary Rumsfeld, the Department, or the BRAC Commission requested or obtain the approval 

of Governor Romney or his authorized representatives to withdraw or change the branch, 

organization or allotment of the units of the Massachusetts ANG at issue. 

28. On September 1,2005, Governor Romney sent a letter to Secretary Rumsfeld and 

Chairman Principi stating that he has not consented to the closure of Otis ANGB or the 

reassignment of the aircraft of the 102nd or 104th Fighter Wings. A copy of Governor Romney's 

letter is attached to this complaint as Exhibit A. 

RIPENESS FOR JUDICIAL, REVIEW 

29. Pursuant to the military base closure and realignment process set forth in the 

BRAC Act, Secretary Rurnsfeld has finally and completely fulfilled his obligation to make 

recommendations with respect to the 2005 round of realignments and closure of military 

installations. No further action by the Secretary or the Department is required before Otis ANGB 

is closed and the fifteen A- 10 PAA fiom Banes ANGB are ordered moved. 

30. Pursuant to the military base closure and realignment process set forth in the 

BRAC Act, the BRAC Commission has finally and completely fulfilled its reporting 

requirements with respect to the 2005 round of realignments and closure of military installations, 

save for its duty to transmit its report to the President by September 8,2005. No further action 

by the BRAC Commission is required before Otis ANGB is closed and the fifteen A-1 0 PAA 



w fiom Barnes ANGB are moved. 

IRREPARABLE HARM 

3 1. The Governor's right to withhold consent to action to close, relocate, realign, 

withdraw, deactivate, or change the branch, organization or allotment of Otis ANGB and the 15 

A-1 0 aircraft at Barnes ANGB has been nullified by the recommendations of the Secretary and 

the BRAC Commission. 

32. Neither the President nor Congress may remove Otis and Barnes ANGB from the 

list of recommended closures and realignments unless they reject the BRAC Commission's 

recommendations in their entirety. Furthennore, it would be historically unprecedented for the 

President or Congress to reject an entire slate of closure and realignment recommendations. 

Moreover, as described above, the closure and realignment recommendations will become law 

w within 45 legislative days after the President approves them. The President must act by 

September 23,2005. 

33. Absent a temporary restraining order, the hann as alleged herein will be 

irreparable. The recommendations of the Commission would nullifjr the power of the Governor 

to withhold his consent, deprive him of a vital homeland security asset, degrade his ability to 

defend the security of the citizens of the Commonwealth, and deter enlistments and re- 

enlistments in the Massachusetts Air National Guard. 

Absent a temporary restraining order, and after action by the President on or 

before September 23,2005, judicial review of the report of the Commission may be contested by 

the United States under D a l t o n ,  5 1 1 U.S. 462 (1 994). 



FIRST CLAIM FOR DECLARATORY RELIEF (MILITIA CLAUSE) 

34. Plaintiff incorporates by reference and re-allege paragraphs 1 through 33, above. 

35. Article I, 4 8, cl. 16, authorizes Congress to "provide for organizing, arming, and 

disciplining, the Militia, and for governing such Part of them as may be employed in the service 

of the United States, reserving to the States respectively, the Appointment of the Officers, and 

the Authority of training the Militia according to the discipline prescribed by Congress." 

36. The National Guard is the militia reserved to the States by Article I, 5 8, cl. 16. 

37. Pursuant to Article T, 9 8, cl. 16, no base, branch, organization or allotment of a 

National Guard unit not then in federal service and located entirely within a State may be closed 

or materially changed by the Secretary or the Commission without the consent of the Governor of 

that State. 

38. The Commission, in recommending that Otis ANGB be closed and that the PAA - 

at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to 

close Otis ANGB, have violated the Militia Clause. 

SECOND CLAIM FOR DECLARATORY RELmF (32 U.S.C. 8 104) 

39. Plaintiff incorporates by reference and re-allege paragraphs 1 through 38, above. 

40. Title 32 U.S.C. 8 104(a) provides that "each State . . . may fix the location of the 

units and headquarters of its National Guard." 

41. Title 32 U.S.C. 5 104(c) provides that "no change in the branch, organization, or 

allotment of a unit located entirely within a State may be made without the approval of its 

governor. " 

42. The National Guard is the militia reserved to the States by Article I, 5 8, cl. 16. 



43. The Commission, in recommending that Otis ANGB be closed and that the PAA 

at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to 

close Otis ANGB, have violated 32 U.S.C. 5 104. 

THIRD CLAIM FOR DECLARATORY RELIEF (10 U.S.C. 18238) 

44. Plaintiff incorporates by reference and re-allege paragraphs 1 through 43. 

45. Title 10 U.S.C. $ 18238 provides: "A unit of the Army National Guard of the 

United States or the Air National Guard of the United States may not be relocated or withdrawn 

under this chapter without the consent of the governor of the State . . . ." 
46. The National Guard is the militia reserved to the States by Article I, 5 8, cl. 16. 

47. The Commission, in recommending that Otis ANGB be closed and the PAA at 

issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to close 

Otis ANGB, have violated I0 U.S.C. 4 18238. 

PRAYERS FOR RELIEF 

WHEREFORE, Governor Romney requests that the Court grant the following 

relief 

a. temporarily restrain the Commission, Chairman Principi, and the BRAC 

Commissioners fiom including recommendations to close Otis ANGB, move 

fifteen F-15 aircraft from Otis ANGB to Barnes Air National Guard Base in 

Westfield, Massachusetts, and move fifteen A-10 aircraft from Barnes to other 

States in their final report and recommendations to be transmitted to the President 

on or before September 8,2005; 

b, preliminarily enjoin the Commission, Chairman Prjncipi, and the BRAC 



Commissioners from including recommendations to close Otis ANGB, move 

fifteen F-15 aircraft 6-om Otis ANGB to Barnes Air National Guard Base in 

Westfield, Massachusetts, and move fifteen A-10 aircraft h m  Barnes to other 

States in their final report and recommendations to be transmitted to the President 

on or before September 8,2005; 

c. permanently enjoin the Commission, Chainnan Principi, and the BRAC 

Commissioners fiom including recommendations to close Otis ANGB, move 

fifteen F- 15 aircraft from Otis ANGB to Barnes Air National Guard Base in 

Westfield, Massachusetts, and move fifteen A-10 aircraft fiom Barnes to other 

States in their final report and recommendations to be transmitted to the President 

on or before September 8,2005. 

d. declaring that the Commission, in recommending that Otis ANGB be closed, 

fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A- 

10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action 

to accomplish these ends without the consent of the Governor, has vioIated the 

Militia Clause of the United States Constitution; 

e. declaring that the Commission, in recommending that Otis ANGB be closed, 

fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A- 

10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action 

to accomplish these ends without the consent of the Governor, has violated 32 

U.S.C. 5 104; 

f, declaring that the Commission, in recommending that Otis ANGB be closed, 



fifteen F-15 aircraft be moved fiom Otis ANGB to Barnes ANGB, and fifteen A- 

10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action 

to accomplish these ends without the consent of the Governor, has violated 10 

U.S.C. $ 18238; 

g. declaring that the challenged portions of the BRAC DoD report are null and void; 

h. declaring that the portion of the BRAC Report that recommends that Otis ANGB 

be closed, fifieen F- 15 aircraft be moved from Otis ANGB to Barnes ANGB, and 

fifteen A- 10 aircraft at Barnes ANGB be moved to other States, is null and void; 

1. enjoining the Secretary from taking any action to close Otis ANG, move the 

fifteen F-15 aircraft fiom Otis ANGB to Barnes ANGB, or move the fifteen A-10 

aircraft at Barnes ANGB to other States; and 

j. awarding such hrther relief as the Court deems appropriate. 

W. MITT ROMNEY 
GOVERNOR OF THE 
COMMONWEALTH OF MASSACHUSETTS 

By his attorneys, 
THOMAS F. REILLY 
ATTORNEYGENERAL 

David R. K ~ ~ ~ * B O  # 550843 
Thomas A. Barnico, BBO # 030040 
Assistant Attorneys General 
One Ashburton Place 
Boston, MA 02 108 
(6 17) 727-2200, ext. 2050,3380 

Dated: September 7,2005 



THE COMMONWEALTH OF MASSACHUSETTS 
EXECUTIVE DEPARTMENT 

STATE HOUSE BOSTON 02133 

(61 7) 725-4000 

MllT ROMNEY 
OOVEllNOR 

KERRY HEALEY 
LICUTEYANT OOVCRNOR 

September 1,2005 

The Honorable Donald H. Rumsfeld 
Secretary of Defense 
1000 Defense Pentagon 
Washington, DC 203 1 0- 1000 

The Honorable Anthony J. Principi, Chairman 
Base Realignment and Closure Commission 
Polk Building, Suite 600 
252 1 South Clark Street 
Arlington, VA 22202 

Dear Secretary Rumsfcld and Chairman Principi: 

I am writing to state that I have not consented to the following: 

(1) The Department of  Defense's recommendation to close Otis Air National Guard 
(ANG) Base and move the 102"~ Fighter Wing's aircraft to bases in other states; 

(2) The BRAC Commission's recommendation to move the 102"~ Fighter Wing's 18 
F-15 aircraft fiom Otis ANG Base to Barnes ANG Base and close Otis ANG 
Base; and 

(3) The BRAC Commission's recommendation to move the 1 0 4 ~  Fighter Wing's 15 
A-10 aircraft from Barnes ANG base to other states. 

Because I have not consented to the closure of Otis ANG Base, the reassignment of 
the 102" Fighter Wing's aircrafi, or the reassignment of the 104'~ Fighter Wing's aircraft 
these recommendations appear to violate 10 U.S.C. Section 18238 and 32 U.S.C. Section 
104(c), which require gubernatorial consent for such actions. 

Mitt Rome, / 
Governor 



W. N i t t  R m e y ,  in h i s  o f f i c i a l  capacity a s  Governor 
of the Catwonwealth of - ~ s s a c h u s e t t s  SUMMONS IN .A CIVIL ACTION 

v. CASE NUMBER: 
Donald ?I. Bmsfeld, in h i s  o f f i c i a l  c a p c i t y  a s  Secretary of 
Defense of the United States  of '  Awrica; The Defense Base Closure 
and R e a l i m e n t  Camn'n; Anthony J. Przncipi, a s  Chainnan and 
James H. Bilbray, P h i l i ~  Coyle, Harol W. Gehmm, Jr., James V. 
Vinson, James T. H i l l ,  Lloyd W. Newton, Samuel K. Skinner, and 
Sue E. Turner a s  makers of the Defense Base Closure and 
Realigrrment C m ' n  dq r;- cPs 

c b &:- ..' 
TO: (~.m ud *bdrosr ot D . l ~ M . n t l  

Sue E. Turner 
Base Realignment and Closure Catmission 
Polk Building, Suite 600 
2521 Smth Clark St ree t  
Arlington, VA 22202 

YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon 

PLAINTIFFS A n O R N E I  (name am r r s s ,  

T h w s  A. Barnico 
Assistant A t t o r n e y  General 
One Ashburton Place 
Boston, 02108 

an answer to the complaint which is herewith served upon you, within &d-600 days after service of 
this sunlmons upon you, exciusiv.: of the day of service. If you fail to do so, judgment by default will be taken 
against you for the relief demandeo in the complaint. 



A 0  140 IR.v.lr90) Summon. in a Civil m n  

RETURN OF SERVICE 

I 

Check one box below to indicate appropriate method of service 

Service of the Summons and Complaint was made by me1 

NAME OF SERVER (PRINT) 

0 Served personally upon the defendant. Place where served : 

DATE 

TITLE 

Left copies thereof at t h e  defendark's dwelling house or usual place of abode with a p e r m  of suitable age and 
discretion then residing therein. 
Name of person with *.om the summons and complaint were left: 

0 Returned unexecuted: 

- ( 0 Other (specify): 

STATEMENT OF SERVICE FEES 
TRAVEL SERVICES TOTAL 

I 1 
DECLARATION OF SERVER 

I declare under penalty of perjury under the laws of the United States of America that the foregoing inform 
contained in t h e  Return of Service and Statement of Service Fees is true and correct. 

- 

Executed on 
0.n S~gnanrre of Server 

Address of Server 

I 
1) Al to wno may urve a summons H. Rule 4 ot tne F-4r.1 RUIW 01 C l ~ l l  RDC.OU~@. 
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(c) Attorney's (Firm Name, Addrest., andTelephonc Numb) 

Thomas A. Barnico, Assistant Attorney General 

SSl?ltt ~ ~ t ~ ~ , " ~ o f i c i a l  capacity as ~ovemar  of (he 
Commonwealth of Massachusetts, 

(b) County of Res~dcnce of First Listed Plaint~ff Suffolk 
f (IN U.S. PLAINTIFP CASES ONLY) 

DEFENDANTS 
Comm'n, Donald H. ~nthon ~umsfeld ,  I .  Princi S m e t w  i, Chahan, of Defense, and Defense Jams Base H. Bilbray, Closure Phil' and Realignment Coylc, HmId 

W. ~ e h m ,  ~r.,  1- V. &nsm, Ja- T. Hall, Uo W. Newton, 'muel K. Skinner, 
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UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

w 1. Title of c a r  (name of flrd party on each side only) 
W. Mitt Romney v. Donald H. Rumsfeld 

2. Category in which the case belongs based upon the numbered nature of sult code listed on the civil cover sheet. (See local 
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5-31 

YES NO 
If so, Is the U.SA or an ofl'lcer, agent w employee of the U.S. a party? 

6. Is this cars required to be heard and determined by a district court of three judges pursuant to title 28 USC 52284? 

YES NO 

7. Do &I of the parties in this action, excluding governmental agencies of the united states and the Commonwealth of 
Mucachusotts (ngovwnmental agencies"), residing in Massachusetts reside in the m e  division? - (See Local Rule 40.l(d)). 

A If yes, In which divlsion doaJ of the non-governmental parties reside? 

Eastern Division Central Divlsion Western Division Cf 
6. W no, in which division do the majority of the plaintiffs or the only parties. excluding governmental agencies, 

residing in Massachusetts reside7 

Eastern Division central ~ivision 0 Western Division 

8. If filing a Notice of Removal - are there any motions pending in the state court requlring the attention of this Coutt7 (If yes, 
submit a separate sheet identifying the motions) 

YES NO 

(PLEASE N P E  OR PRINT) 
ArrORNm~ mE Thomas A. Barnico, Assistant Attorney General 

ADDRESS One Ashburton Place, Boston, MA 02108 
E ~ H ~ N E  NO. (617) 727-2200, e ~ t .  3380 



Nlh!,JER FUrttVl -,---- -- - -- 
~ C F  ISSUET: - --I .-. -.. .--I UNITED STATES DISTRICT COURT 

BY DPTY. CLK r" -,,- -_- -- DISTRICT OF MASSACHUSETTS 
DATE 9 ' 7 -C r' 2 - 

W. MITT ROMNEY, in his official capacity as 
Governor of the Commonwealth of Massachusetts, 

DONALD H. RUMSFELD, in his official capacity 
as Secretary of Defense of the United States of 
America, 

. 

Plaintiff, 

V. 

THE DEFENSE BASE CLOSURE AND ? q -  
REALIGNMENT COMMISSION, A &, .r 4.. - -  &.j 9 g r q s G L  2. ..-* 

CIVIL ACTION 
NO. 05-CV- 

ANTHONY J. PRINCIPI, in his official capacity as 
Chairman of the Defense Base Closure and 
Realignment Commission, and 

V 
JAMES H. BILBRAY, PHILIP COYLE, HAROLD 
W. GEHMAN, JR., JANES V. W O N ,  JAMES 
T. HILL, LWYD W. NEWTON, SAMUEL K. 
SKINNER, and SUE E. TURNER, in their official 
capacities as members of the Defense Base Closure 
and Realignment Commission, 

Defendants. I 
COMPLAINT 

1. This complaint arises from actions of the Department of Defense and the Defense 

Base Closure and Realignment Commission ("BRAC Commission") recommending the closure 

of Otis Air National Guard Base in Barnstable, Massachusetts, the movement of fifteen F-15 

aircraft from Otis ANGB to Barnes Air National Guard Base in Westfield, Massachusetts and the 

movement of fifteen A-1 0 aircrafl £rom Barnes ANGB to other States, without seeking or 



V 
obtaining the approval of the Governor of the Commonwealth of Massachusetts. The plaintiff 

Governor has declined to consent to such closure and movement of aircraft and seeks (I) a 

temporary restraining order and a preliminary injunction enjoining the defendants, pending a 

final decision by this Court on all of plaintiffs claims and untiI further order of the Court, fkom 

transmitting a final report to the President of the United States, due on September 8,2005, 

pursuant to the Base Closure and Realignment Act of 1990, 104 Stat. 1808, as amended, note 

following 10 U.S.C. § 2687 (West 1998,2005 Supp.) (the "BRAC Act"), that includes the 

recommendation to close Otis Air National Guard Base, the movement of fifteen F- 15 aircraft 

from Otis ANGB to Barnes Air National Guard Base in Westfield, lvlassachusetts and the 

movement of fifteen A-10 aircraft fkom Barnes ANGB to other States, without the consent of the 

Governor and (2) a declaration that such a report violates the United States Constitution, Article 

'W I, $8, cl. 16, and 32 U.S.C. § 104, and 10 U.S.C. § 18238. 

\ PARTIES 

2. Plaintiff W. h..li&t Romney (the Governor) is the duly elected Governor of the 

Commonwealth of Massachusetts (the Commonwealth). The Governor is the "commander-in- 

chief' of the "military forces" of the Commonwealth and has the power under its constitution "to 

assemble the whole or any part of them for training, instruction or parade, and to employ them 

for the suppression of rebellion, the repelling of invasion, and the enforcement of the laws." 

Massachusetts Constitution Pt. 2, c. 2, $ 1, art. 7. Governor Romney is the commander-in-chief 

of the Massachusetts National Guard. 

3. Defendant Donald H. Rurnsfeld ("Secretary Rurnsfeld") is tbe Secretary of 

Defense of the United States Department of Defense (DoD). He is sued in his of5cial capacity. 



The BRAC Act sets forth the process by which military bases in the United States and its 

territories are identified for closure or realignment. Pursuant to the BRAC Act, Secretary 

Rumsfeld is authorized to make recommendations for the closure and realignment of military 

bases in the United States to the BRAC Commission. He is authorized to oversee, direct, and 
* 

implement the closure or realignment of military bases pursuant to the BRAC process. 

4. Anthony J. Principi is the Chairman of the B M C  Commission. He is sued in his 

oacial capacity. 

5 .  Defendants James H. BiIbray, Philip Coyle, Harold W. Gehman, Jr., James V. 

Vinson, James T. Hill, Lloyd Newton, Samuel K. Skinner and Sue E. Turner are members of the 

BRAC Commission (collectively "the BRAC Commissioners"). The BRAC Commissioners are 

sued in their official capacities. 

JURISDICTXON AND VENUE 

6. This action arises under the Militia Clause of the United States Constitution, art. 

I ,  § 8, cl. 16, and the following federal statutes: 10 U.S.C. § 18238 and 32 U.S.C. § 104. This 

Court has jurisdiction over this action pursuant to 28 U.S.C. 9 1331 because it arises under the 

Constitution and laws of the United States. 

7. This Court has authority to enter a declaratory judgment in this action under 28 

U.S.C. 4 2201 and Fed. R. Civ. P. 57. 

8. Venue is proper in this judicial district under 28 U.S.C. 5 1391(a)(2) because a 

substantial part of the acts on which this action is based occurred within this district and a 

substantial part of the property that is the subject of this action is situated within this judicial 

district. 



FACTUAL ALLEGATIONS 

The Recommendations of the Secretary 

9. On May 13,2005, Secretary Rumsfeld transmitted to the BRAC Commission the 

Department of Defense Base Closure and Realignment Report ("BRAC DoD Report"). 

10. The BRAC DoD Report was prepared by the Department pursuant to the BRAC 

Act. 

1 1. The BRAC DoD Report contains the Department's recommendations to realign or 

close military installations within the United States and its territories. 

12. While preparing its BRAC DoD Report, the Department considered the 

requirements of installations used by the Air National Guard of the United States. 

'V 13. The Secretary recommended closure of Otis Air National Guard Base (Otis 

ANGB) and the distribution of fifteen F-15 Primary Assigned Aircraft (PAA) of the 102d Fighter 

Wing to Air Guard Stations in Florida and New Jersey. 

The BRAC Commission Re~ort  
and Action bv the President and Congress 

14. Pursuant to Section 2914(d)(l) of the BRAC Act, the BRAC must transmit its 

report, "containing its findings and conclusions based on a review and analysis of the Secretary's 

recommendations," to the President by September 8,2005. Id. The President has uxltil 

September 23,2005, to review the recommendations of the Secretary and the Commission and 

prepare a report containing his approval or disapproval of the Commission's recommendations in 

their entirety. Id. 8 2914 (e)(l). If the President disapproves the Commission's 



w recommendations in their entirety, the Commission may prepare a revised list of 

recommendations and transmit those to the President by October 20, 2005. @. 4 2914 (e)(2). If 

the President disapproves the revised recommendations, the 2005 BRAC process is terminated. 

Id. 5 2914 (e)(3). If the President approves either the original or revised recommendations, he - 

must send the approved list and a certification of approval to Congress. Id. $2903 (e). If 

Congress does not enact a resolution disapproving the approved recommendations in their 

entirety within 45 days after receiving the President's certification of approval, the Secretary must 

carry out all of the recommendations. Id. 2904 (a). 

15. In each of the four previous BRAC processes-occurring in 1988, 1991, 1993, and 

1995- the President approved the BRAC Commission's recommendations in their entirety. 

16. Congress has never disapproved the President's base closure and realignment 

'9 decisions. 

17. On August 26,2005, the BRAC announced that its report to the President will 

recommend that (1) Otis ANGB be closed, (2) the 102nd Fighter Wing's fifteen F-15 FAA 

aircraft be moved to Barnes Air National Guard Base in Westfield, Massachusetts; and (3) the 

104th Fighter Wing's fifteen A- 10 PAA be moved from Barnes ANGB to other States. 

18. Otis ANGB is located in Barnstable, Massachusetts, within the Massachusetts 

MiIitary Reservation and u~holly within the Commonwealth. 

19. Approximately 1000 military positions are currently allotted to the 102d Fighter 

Wing at Otis NGB. Approximately 1000 military positions are currently allotted to the 104th 

Fighter Wing as Barnes ANGB. A substantial number of the members of these wings have 



w combat and homeland defense experience. The 102nd and 104th Fighter Wings constitute a 

well-trained, mission-ready state military force available to the Governor to perform state activity 

duty missions dealing with homeland security, natural disasters and other state missions. 

20. The closure of Otis ANGB and the movement of the fifteen A-1 0 PAA of the 

104th Fighter Wing at Barnes ANGB and related actions will deprive the Governor of a 

significant amount of the total strength of the Massachusetts Air National Guard and will reduce 

the strength of Massachusetts military forces. 

2 1. These actions will deprive the Governor and the Commonwealth of a key joint 

base of operations possessing current and future military capabilities for homeland security 

missions throughout the Northeast United States. 

22. The 1 O2nd Fighter Wing at Otis ANGB and the 104th Fighter Wing at Barnes 

V 
ANGB are organized as units of the Massachusetts Air National Guard (state) and Air Combat 

Command (federal). 

23. The recommendations of the BRAC Commission regarding Otis and Barnes, if 

implemented, would constitute a change in the branch, organization or allotment of the units. 

24. In May 2005 and at all times subsequent to Secretary Rumsfeld's transmittal of the 

BRAC DoD Report to the BRAC Commission and the BRAC Commission's recommendations 

regarding Otis ANGB and Barnes ANGB, more than half of the forces there were not and 

currently are not in active federal service. 

25. The recommendations of the BRAC Commission regarding Otis ANGB and 

Barnes ANGB constitute a relocation or withdrawal of a unit of the Air National Guard. 

26. At no time during the 2005 BRAC process has Secretary Rumsfeld requested or 



obtained the approval of Governor Romney or his authorized representatives to withdraw or 

change the branch, organization or allotment of the units of the Massachusetts Air National 

Guard at issue. 

27. At no time during the 2005 BRAC process has any authorized representative of 

Secretary Rumsfeld, the Department, or the BRAC Commission requested or obtain the approval 

of Governor Romney or his authorized representatives to withdraw or change the branch, 

organization or alIotrnent of the units of the Massachusetts ANG at issue. 

28. On September 1,2005, Governor Romney sent a letter to Secretary Rumsfeld and 

Chairman Principi stating that he has not consented to the closure of Otis ANGB or the 

reassignment of the aircraft of the 102nd or 104th Fighter Wings. A copy of Governor Romney's 

letter is attached to this complaint as  Exhibit A. 

RIPENESS FOR JUDICIAL REVIEW 

29. Pursuant to the military base closure and realignment process set forth in the 

BRAC Act, Secretary Rumsfeld has finally and completely fulfilled his obligation to make 

recommendations with respect to the 2005 round of realignments and closure of military 

installations. No further action by the Secretary or the Department is required before Otis ANGB 

is closed and the fifteen A- 10 PAA &om Barnes ANGB are ordered moved. 

30. Pursuant to the military base closure and realignment process set forth in the 

BRAC Act, the BRAC Commission has finally and completely fulfilled its reporting 

requirements with respect to the 2005 round of realignments and closure of military installations, 

save for its duty to transmit its report to the President by September 8,2005. No further action 

by the BRAC Commission is required before Otis ANGB is closed and the fifteen A-10 PAA 



w from Barnes ANGB are moved. 

IRREPARABLE HARM 

3 1. The Governor's right to withhold consent to action to close, relocate, realign, 

withdraw, deactivate, or change the branch, organization or allotment of Otis ANGB and the 15 

A-10 aircraft at Barnes ANGB has been nullified by the recommendations of the Secretary and 

the BRAC Comnlission. 

32. Neither the President nor Congress may remove Otis and Barnes ANGB from the 

list of recommended closures and realignments unless they reject the BRAC Commission's 

recommendations in their entirety. Furthermore, it would be historically unprecedented for the 

President or Congress to reject an entire slate of closure and realignment recommendations. 

Moreover, as described above, the closure and realignment recommendations will become law 

9 
within 45 legislative days afler the President approves them. The President must act by 

September 23,2005. 

33. Absent a temporary restraining order, the harm as alleged herein will be 

irreparable. The recommendations of the Commission would nullify the power of the Governor 

to withhold his consent, deprive him of a vita! homeland security asset, degrade his ability to 

defend the security of the citizens of the Commonwealth, and deter enlistments and re- 

enlistments in the Massachusetts Air National Guard. 

Absent a temporary restraining order, and after action by the President on or 

before September 23,2005, judicial review of the report of the Commission may be contested by 

the United States under Dalton v. Specter, 5 1 1 U.S. 462 (1 994). 



FIRST CLAIM FOR DECLARATORY RELIEF (MILITIA CLAUSE) 

34. Plaintiff incorporates by reference and re-allege paragraphs 1 through 33, above. 

35. Article I, 4 8, cl. 16, authorizes Congress to "provide for organizing, arming, and 

disciplining, the Militia, and for governing such Part of them as may be employed in the service 

of the United States, reserving to the States respectively, the Appointment of the Officers, and 

the Authority of training the Militia according to the discipline prescribed by Congress." 

36. The National Guard is the militia reserved to the States by Article I, 5 8, cl. 16. 

37. Pursuant to Article I, § 8, cl. 16, no base, branch, organization or allotment of a 

National Guard unit not then in federal service and located entirely within a State may be closed 

or materially changed by the Secretary or the Commission without the consent of the Governor of 

that State. 

38. The Commission, in recommending that Otis ANGB be closed and that the PAA 

at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to 

close Otis ANGB, have violated the Militia Clause. 

SECOND CLAIM FOR DECLARATORY RELIEF (32 U.S.C. 8 104) 

39. Plaintiff incorporates by reference and re-allege paragraphs 1 through 38, above. 

40. Title 32 U.S.C. tj 104(a) provides that "each State . . . may fix the location of the 

units and headquarters of its National Guard." 

41. Title 32 U.S.C. 5 104(c) provides that "no change in the branch, organization, or 

allotment of a unit located entirely within a State may be made without the approval of its 

governor." 

42. The National Guard is the militia reserved to the States by Article I, fj 8, cl. 16. 



43. The Commission, in recomrnending that Otis ANGB be closed and that the PAA 
qQll 

at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to 

close Otis ANGB, have violated 32 U.S.C. 5 104. 

THIRD CLAIM FOR DECLARATORY RELIEF (10 U.S.C. 18238) 

44. Plaintiff incorporates by reference and re-allege paragraphs 1 through 43. 

45. Title 10 U.S.C. 5 18238 provides: "A unit of the Army National Guard of the 

United States or the Air National Guard of the United States may not be relocated or withdrawn 

under this chapter without the consent of the governor of the State . . . ." 
46. The National Guard is the militia reserved to the States by Article 2, 8, cl. 16. 

47. The Commission, in recommending that Otis ANGB be closed and the PAA at 

issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to close 

Otis ANGB, have violated 10 U.S.C. 4 18238. 

r 
PRAYERS FOR RELIEF 

WHEREFORE, Governor Rornney requests that the Court grant the following 

relief: 

a. temporarily restrain the Commission, Chairman Principi, and the BRAC 

Commissioners fiom including recommendations to close Otis ANGB, move 

fifteen F-15 aircraft from Otis ANGB to Barnes Air National Guard Base in 

Westfield, Massachusetts, and move fifteen A-10 aircraft from Barnes to other 

States in their final report and recommendations to be transmitted to the President 

on or before September 8,2005; 

b. preliminariIy enjoin the Commission, Chainnan Principj, and the BRAC 



Commissioners from including recommendations to close Otis ANGB, move 

fifteen F-15 aircraft from Otis ANGB to Barnes Air National Guard Base in 

Westfield, Massachusetts, and move fifteen A-10 aircraft h m  Barnes to other 

States in their final report and recommendations to be transmitted to the President 

on or before September 8,2005; 

c.  permanently aljoin the Commission, Chairman Principi, and the BRAC 

Commissioners from including recommendations to close Otis ANGB, move 

fifteen F- 15 aircraft from Otis ANGB to Barnes Air National Guard Base in 

Westfield, Massachusetts, and move fifteen A-10 aircraft fiom Barnes to other 

States in their final report and recommendations to be transmitted to the President 

on or before September 8,2005. 

d. declaring that the Commission, in recommending that Otis ANGB be closed, 

fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A- 

10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action 

to accomplish these ends without the consent of the Governor, has violated the 

Militia Clause of the United States Constitution; 

e. declaring that the Commission, in recommending that Otis ANGB be closed, 

fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A- 

10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action 

to accomplish these ends without the consent of the Governor, has violated 32 

U.S.C. 6 104; 

f. declaring that the Commission, in recommending that Otis ANGB be closed, 



fifteen F- 15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A- 

10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action 

to accomplish these ends without the consent of the Governor, has violated 10 

U.S.C. 4 18238; 

g. declaring that the challenged portions of the BRAC DoD report are null and void; 

h. declaring that the portion of the BRAC Report that recommends that Otis ANGB 

be closed, fifteen F-15 aircraft be moved fiom Otis ANGB to Barnes ANGB, and 

fifteen A- 10 aircraft at Barnes ANGB be moved to other States, is null and void; 

i ,  enjoining the Secretary from taking any action to close Otis ANG, move the 

fifteen F-15 aircraft &om Otis ANGB to Barnes ANGB, or move the fifteen A-10 

aircraft at Barnes ANGB to other States; and 

j. awarding such fbrther relief as the Court deems appropriate. 

W. MITT ROMNEY 
GOVERNOR OF THE 
COMMONWEAtTH OF MASSACHUSETTS 

By his attorneys, 
THOMAS F. REILLY 
ATTORNEYGENERAL 

Thomas A. ~ a & c b ,  BBO # 030040 
Assistant Attorneys General 
One Ashburton Place 
Boston, MA 02 108 
(617) 727-2200, ext. 2050,3380 

Dated: September 7, 2005 



THE COMMONWEALTH OF MASSACHUSETTS 
EXECUTIVE DEPARTMENT 

STATE HOUSE BOSTON 02133 

(61 7) 725-4000 

MITT AOMNEY 
QOVERNOR 

KERRY HEALEY 
UEUIEMANTOOVERNOA 

September 1,2005 

The Honorable Donald H. Rumsfeld 
Secretary of Defense 
I000 Defense Pentagon 
Washington, DC 203 10-1000 

The Honorable Anthony J. Principi, Chairman 
Base Realiment and Closure Commission 
Polk Building, Suite 600 
2521 South Clark Street 
Arlington, VA 22202 

Dear Secretary Rumsfeld and Chaiman Principi: 

I am writing to state that I have not consented to the following: 

( I )  The Department of Defense's recommendation to close Otis Air National Guard 
(ANG) Base and move the 102"~ Fighter Wing's aircraft to bases in other states; 

(2) The BRAC Commission's recommendation to move the 102"~ Fighter Wing's 18 
F-15 aircraft fiom Otis ANG Base to Barnes ANG Base and close Otis ANG 
Base; and 

(3) The BRAC Commission's recommendation to move the 104* Fighter Wing's 15 
A-10 aircraft from Barnes ANG base to other states. 

Because I have not consented to the closure of Otis ANG Base, the reassignment of 
the 1 0 2 ~  Fighter Wing's aircraft, or the reassignment of the 10dh Fighter Wing's aircraft, 
these recommendations appear to violate 10 U.S.C. Section 18238 and 32 U.S.C. Section 
104(c), which require gubernatorial consent for such actions. 

Mitt Governor Romney / 


